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STATE OF NEW MEXICO, ex rel. ,

State Engineer, ST DY

-

Plaintiff, CLED»-timiis

civil No. 6639-M
v.

R. LEE AAMODT, et al.,
Defendants,
UNITED STATES OF AMERICA,
PUEBLO DE NAMBE, PUEBLO DE
POJOAQUE, PUEBLO DE TESUQUE,
PUEBLO DE SAN ILDEFONSO,

Plaintiffs-in-Intervention.

ORDER

Order of the Court Amending Provisions of Prior Subfile

Orders Adjudicating Amount of Water Permitted for Non-

Pueblo Domestic and Livestock Well Water Rights to

Provide for a Limitation Based Upon Historic Beneficial

Use.

THIS MATTER comes on for consideration on New Mexico’s Motion
to Adopt the Special Master’s April 26, 1994 Report (Docket No.
4365) filed June 3, 19924. Having considered the motion and the
Special Master’s report (4348); having found that no party filed
objections or comments relating thereto; having made a de nevo
examination of relevant portions of the record; and, being
otherwise fully advised in the premises, I hereby adopt the

recommendations of the Special Master as set forth below.
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1. Provisions of non-Pueblo domestic and 1livestock well
subfile orders previously entered herein which contain language
which describes the amount of water adjudicated as follows:

"Not to exceed three (3.0) acre-feet per annum."
and

"Not to exceed a diversion of 3.0 acre-feet per year from

the well subject to the diligent development of the
beneficial use of water."

should be and are hereby amended as follows:
"Amount of Water: not to exceed a diversion of 3.0 acre-

feet per year from the well described above or the
historic beneficial 'use, whichever is less."

2. This amendment is effective as of the date of entry of

the relevant subfile orders.

3. All other terms and provisions of the subfile orders and

any subsequent amendments remain in full force and effect.

4. The Clerk of the Court shall serve this Order on all
active counsel of record. The State of New Mexico shall serve this
order on all inactive counsel of record, pro se parties and
interested individuals whose names appear on the docket mailing

list.:J

IT I8 80 ORDERED.

S L b

SENIOR UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT C&URT

DISTRICT OF NEW MEXICO UMITED STATES DiSTRIC
"TUDISTRICT OF Q?LRLJX,CH

34 AUG 18 PH 2:56
STATE OF NEW MEXICO, ex rel.
State Engineer, Ay
I ST 7 7 ///"L«‘/
Plaintiff, CLERE-A1EURUERGUE

Civil No. 6639-M
A\ RIO POJOAQUE ADJUDICATION

R. LEE AAMODT, et al.,
Dafendants,
UNITED STATES OF AMERICA,
PUEBLO DE NAMBE, PUEBLO DE
POJOAQUE, PUEBLO DE TESUQUE,
PUEBLO DE SAN ILDEFONSO,

Plaintiffs-in-Intervention.

ORDER

order of the Court relating to (1) provisions of subfile

orders adjudicating the amount of water of non-Pueblo

defendants’ irrigation water rights and (2) provisions of

subfile orders describing the purpose of use of non-

Pueblo defendants’ domestic and livestock well rights.

THIS MATTER comes on for consideration of New Mexico’s Motion
For Action on the Special Master’s June 7, 1994 Report (Docket No.
4365). Having considered the motion, the Special Master’s report

(4348), and the Special Master’s August 15, 1994 comments (4395);

- -having found that no party filed objections or comments relating

thereto; having made a de novo examination of relevant portions of
the record and correspondence; and, being otherwise fully advised
in the premises, I hereby adopt the following recommendations of

the Special Master.
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1. Irrigation Subfile Orders: I adopt the following from
the Special Master’s report as it relates to provisions set forth
in irrigation subfile orders which describe the amount of water.

a. All such provisions shall be amended as set forth in
subparagraphs i through iii.

i. All subfile orders involving water dellivered
from a ditch and adjudicating irrigation water rights in an amount
"not to exceed three (5) acre-feet per acre per annum" are amended
to read as follows:

Amount of water: Not to exceed 4.65 acre-feet per acre

per year diverted by the ditch from the surface source of

water, 3.35 acre-feet per acre per year delivered at the

farm headgate, or a weighted consumptive irrigation

requirement (CIR) of 1.84 acre-feet per acre per year,

whichever amount is less.

ii. All subfile orders involving water delivered

from both a ditch and an irrigation well(s) and adjudicating

irrigation water rights in an amount "not to exceed three (3) acre-
feet per acre per annum" are amended to read as follows:
Amount of water: Not to exceed 4.65 acre-feet per acre
per year diverted by the ditch from the surface source of
water, 3.35 acre-feet per acre per year delivered at the
farm headgate or diverted from a well(s), or a weighted
consumptive irrigation requirement (CIR) of 1.84 acre-
feet per acre per year, whichever amount is less.

iii. All subfile orders adjudicating non-Pueblo
defendants’ irrigation water rights in an amount of less than "not
to exceed three (3) acre feet per annum" shall be amended to
reflect the amount of water as determined on an individual basis
using procedures set forth in the Special Master’s Report

Concerning Pueblos’ Irrigation Water Requirements filed on March
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12, 1991 (3701) (Special Master’s March 1991 Report), the modified
Blaney Criddle calculus, and a cropping pattern based upon the 1966
Hydrographic Survey as modified to exclude fallow lands. (See
subfiles 6.1, 6.1A, 6.1B, and 8.1A.)

b. All subfile orders entered hereafter adjudicating
non-Pueblo defendants’ irrigation water rights shall contain
provisions describing the amount of such rights as determined
through procedures set forth in the Special Master’s March 1991
Report, the modified Blaney Criddle calculus, and a cropping
pattern based upon the 1966 Hydrographic Survey as modified to
exclude fallow lands.

2. Domestic & Livestock SBubfile Orders: I will not address
the language contained in permits of the New Mexico State Engineer.
The language set forth in the Special Master’s Interim Order,
Exhibit B, Special Master’s June 12, 1992 report (3994) which I
approved in my August 17, 1992 Order (4014) shall remain in effect.
The 1language found in the Interim Order does not apply
retroactively to subfile orders previously entered nor to post-
moratorium subfile orders. In preparing subfile orders, the
Special Master, the State and the Data Manager may amend the
language - to exclude reference to 1livestock watering, where
appropriate, without further application to the Court. The Data
Manager’s recommendations regarding deletion of the word "of" and
insertion of commas in the approved text are clerical in nature and
should be handled by the Special Master, the Data Manager and the

State.
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3. All other terms and provisions of the irrigation subfile
orders and any subsequent amendments remain in full force and

effect.

4. The Clerk of the Court shall serve this Order on all
active éounsel of record. The State of New Me*ico shall serve this
order on all inactive counsel of record, pro se parties and
intereséed individuals whose names appear on the docket mailing

list.

IT I8 B8O ORDERED.

a5

SENIOR UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

STATE OF NEW MEXICO ex rel.
State Engineer,

Plaintiff,
V. No. 66¢v06639 WJ/WPL

R. LEE AAMODT et al.,

Defendants,
and

UNITED STATES OF AMERICA,
PUEBLO DE NAMBE,

PUEBLO DE POJOAQUE,
PUEBLO DE SAN ILDEFONSO,
and PUEBLO DE TESUQUE,

Plaintiffs-in-Intervention.

MEMORANDUM OPINION AND ORDER GRANTING
THE STATE OF NEW MEXICO’S MOTION FOR DEFAULT JUDGMENT AND
MOTION TO BAR UNTIMELY “ERROR AND OMISSION, AAMODT LITITGATION
WATER RIGHTS, TOWN OF JACONA LAND GRANT”

THIS MATTER comes before the Court on the State of New Mexico’s Motion for
Default Judgment, Doc. 10789, filed August 10, 2016, and on the State of New Mexico’s Motion
to Bar Untimely “Error and Omission Aamodt Litigation Water Rights Town of Jacona Land
Grant,” Doc. 10793, filed August 12, 2016 (“Motion to Bar”). For the reasons stated below, the
Court will GRANT both Motions.

Procedural Background

The State of New Mexico initiated this case by filing a Complaint on April 20, 1966, to
determine the water rights in the Nambé-Pojoaque-Tesuque stream system. See Doc. 1. New
Mexico law provides:

In any suit for the determination of a right to use the waters of any stream system:
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all those whose claim to the use of such waters are of record and all other

claimants, so far as they can be ascertained, with reasonable diligence, shall

be made parties. When any such suit has been filed the court shall, by its order

duly entered, direct the state engineer to make or furnish a complete hydrographic

survey of such stream system as hereinbefore provided in this article, in order to

obtain all data necessary to the determination of the rights involved. . . . and all

unknown persons who may claim any interest or right to the use of the

waters of any such system, and the unknown heirs of any deceased person who

made claim of any right or interest to the waters of such stream system in his

lifetime, may be made parties in such suit by their names as near as the same can

be ascertained, such unknown heirs by the style of unknown heirs of such

deceased person and said unknown persons by the name and style of unknown

claimants of interest to water in such stream system, and service of process

on, and notice of such suit, against such parties may be made as in other

cases by publication.

N.M. Stat. Ann. § 72-4-17.

The State conducted a hydrographic survey of non-Indian surface and groundwater uses
to identify all those who claim the use of water in in the Nambé-Pojoaque-Tesuque stream
system, and filed a hydrographic survey report in 1966. See Motion to Bar at 1-2. Claimants
identified through the hydrographic survey were joined as parties to this case. During the course
of this adjudication, the State filed numerous motions to join additional parties as they were
identified. See, e.g., State of New Mexico’s Thirty-Ninth Motion to Join Additional Parties
Defendant, Doc. 10433, filed December 31, 2015. For the purpose of providing notice of the
Settlement Agreement in this case, the State prepared an Updated Service List as to all known
water rights claimants, using the State’s current adjudication records, the electronic public
records of the Office of the State Engineer, and the public records of irrigation districts, acequias
and community ditches in the Pojoaque Basin. See Doc. 8028, filed December 2, 2013. The
Updated Service List identifies approximately 8,000 claimants. See Doc. 8028-1 at 1-148.

The State also filed a motion to comply with the statutory requirements for providing

notice to unknown claimants. See Doc. 7919, filed August 15, 2013. The State proposed
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publishing a Notice of Deadline for Unknown Claimants of Interest to File Water Rights Claims
once a week for four consecutive weeks in the following newspapers of general circulation in the
Nambé-Pojoaque-Tesuque stream system: The Albuquerque Journal, The Santa Fe New
Mexican, and The Rio Grande Sun. There were no responses opposing the State’s motion to
provide notice to unknown claimants by publication. The Court granted the State’s motion after
finding that the “State’s Notice and proposed procedures for providing notice by publication are
reasonably calculated, under all the circumstances, to apprise unknown persons not parties to this
adjudication of the final deadline for filing any and all claims for surface or groundwater rights
in the [Nambé-Pojoaque-Tesuque] stream system.” Doc. 7919, filed August 15, 2013. The
Notice stated:

By Order of the Court, November 11, 2013 is the last day the Court will receive

claims by persons: (1) who are not parties to this adjudication suit; and (2) who

claim any interest or right to the use of surface or groundwater for irrigation or

any other beneficial use; and (3) whose claims were not adjudicated in this suit.

Doc. 7981-1.

On July 27, 2016, Paul Ortiz, President of the Town of Jacona Land Grant, filed “Error
and Ommision [sic] Aamodt Litigation Water Rights Town of Jacona Land Grant.” Doc. 10768
(“Error and Omission”). Mr. Ortiz states that the Town of Jacona Land Grant: (i) is not a party
to this case, (ii) claims water rights granted from the King of Spain, and (iii) will submit a
declaration of water rights to the State Engineer.

In August 2016, the State filed two motions. The first motion asserts that the unknown
claimants are in default for failure to appear, answer, or otherwise submit any claim as directed
by the Notice. See Motion for Default Judgment at 3. The State requests:

the Court to enter its Order granting default judgment against unknown claimants

of interest to surface or ground water rights within the [Nambé-Pojoaque-
Tesuque] stream system, find that such unknown claimants have no surface or
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ground water rights in the [Nambé-Pojoaque-Tesuque] stream system, and bar

their assertion of any further claims in these proceedings to the use of surface or

ground water in the [Nambé-Pojoaque-Tesuque] stream system.
Motion for Default Judgment at 3.

The State’s second motion is directed at the Town of Jacona Land Grant’s assertion that
it has water rights granted from the King of Spain. The State contends that if the Town of Jacona
Land Grant’s Error and Omission is intended to be a statement of claim to water rights in the
Nambé-Pojoaque-Tesuque stream system, it should have been filed on or before the Court’s
November 11, 2013, deadline for unknown claimants to file water rights claims and, because it
was not filed before the deadline, it should be barred. See Motion to Bar at 3.

The Town of Jacona Land Grant (“Land Grant”) filed the only response opposing the
Motion for Default Judgment and the Motion to Bar the Land Grant’s water rights claim. The
Land Grant asserts that it is not an “unknown claimant” because: (i) it has been in existence
since 1699; (ii) the history of the Land Grant is “established” and “known” in the region; (iii) the
Land Grant is the single largest owner of land in the Nambé-Pojoaque-Tesuque stream system
other than the Pueblos; and (iv) the State has interacted with individual Land Grant members in
the adjudication of their individual water rights. Response at 4, 6-7, Doc. 10834, filed August
24, 2016. The Land Grant concludes that because it is not an unknown claimant, service of
process on and notice of such suit against the Land Grant may not be made by publication. The
Land Grant states it “could have been ascertained [to be a water rights claimant], with reasonable
diligence, as required by N.M.S.A. § 72-4-17,” and asks the Court to: (i) deny the State’s Motion
to Bar Untimely Error and Omission Aamodt Litigation Water Rights Town of Jacona Land

Grant; (1) enter a finding that the Land Grant is and was at the initiation of this case a known

potential claimant; (iii) enter a finding that the State was required to personally serve Notice on
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the Land Grant and failed to do so throughout the past 50 years of this adjudication; and (iv)
allow the Land Grant to file its Declaration of Water Rights in this case and have its claim
adjudicated with due process of law. See Response at 7-8.

Discussion

The Court finds that the State complied with the statute governing joinder of parties to
this adjudication and will grant the State’s Motion for Default Judgment and the State’s Motion
to Bar the Land Grant’s filing of a water rights claim in this adjudication.

The statute governing parties to water rights adjudications identifies three categories of
claimants that must be made parties: (i) “all those whose claim to the use of such waters are of
record;” (ii) “all other claimants, so far as they can be ascertained, with reasonable diligence;”
and (iii) “unknown persons who may claim any interest or right to the use of the waters.” N.M.
Stat. Ann. § 72-4-17 (quoted above). Service of process and notice of the adjudication against
unknown parties may be made by publication.

The Court is satisfied that all claimants of record have been made parties. The State,
after reviewing its records in this adjudication, the electronic public records of the Office of the
State Engineer, and the public records of irrigation districts, acequias and community ditches in
the Pojoaque Basin, filed an Updated Service List which identified approximately 8,000
claimants.

The Court finds that all other claimants, so far as they could be ascertained, with
reasonable diligence, have been made parties. The State conducted a hydrographic survey of
non-Indian surface and groundwater uses, including beneficial use of surface and groundwater
within the boundaries of the Town of Jacona Land Grant. See Motion to Bar at 3-4 (stating that

the Court has adjudicated surface water rights in approximately 38 subfiles, and approximately
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76 domestic, livestock, and supplemental groundwater irrigation water rights from wells located
within the Land Grant).

The Court also finds that all unknown claimants have been made parties by publication, a
procedure which the Court was reasonably calculated, under all the circumstances, to apprise
unknown persons not parties to this adjudication of the final deadline for filing any and all claims
for surface or groundwater rights in the Nambé-Pojoaque-Tesuque stream system. See
Procedural Order for Notice by Publication of Claims Deadline, Doc. 7919; Proof of Publication
of Notice of Deadline for Unknown Claimants of Inters to File Water Rights Claims, Doc. 7981.

The Court is not persuaded by the Land Grant’s assertions that it is not an “unknown
claimant,” that it is “an easily ascertainable claimant,” and, consequently, that service of process
and notice of this adjudication was required to be personally served and that service by
publication may not be made by publication. While the Land Grant asserts it status as a water
rights claimant was easily ascertainable because of its age, size and known history, it does not
identify any deficiencies in the State’s procedure of identifying claimants that would show that
the State did not act with reasonable diligence. The Court finds that the State’s procedure of
ascertaining claimants based on its records and hydrographic survey was reasonably diligent.
The Land Grant’s status as a water rights claimant was unknown to the State and Notice by
publication made clear that those who claim a water right, are not parties to this adjudication, and
whose rights have not been adjudicated, must file a claim by November 11, 2013. The Land
Grant did not file a claim by the November 11, 2013 deadline.

While the ruling in this matter may seem harsh, the Court has found no legal or equitable

basis to grant the Land Grant’s request to have its water rights claim adjudicated. The Land
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Grant has offered no argument indicating that it did not know about this adjudication.’ The fact
that several Land Grant members knew about this adjudication and had their water rights within
the Land Grant boundaries adjudicated, along with the significant publicity this case has had,
suggests that the Land Grant knew about this adjudication. Granting the Land Grant’s request to
adjudicate its claim would prejudice other parties to this adjudication. See e.g. Biodiversity
Conservation Alliance v. Jiron, 762 F.3d 1036, 1091 (10th Cir. 2014) (the equitable defense of
laches bars a claim when there is: “(1) lack of diligence by the party against whom the defense is
asserted, and (2) prejudice to the party asserting the defense™) (quoting Nat’l R.R. Passenger
Corp. v. Morgan, 536 U.S. 101, 121-22 (2002)). Adjudicating the Land Grant’s claim would
delay entry of a final decree until after the congressional deadline of September 2017, which in
turn would render the Settlement Agreement no longer effective. Furthermore, fairness dictates
that granting the Land Grant’s request to have its claim adjudicated would require that the Court
allow other unknown claimants to assert claims for adjudication well after the Court-ordered
deadline. This case has been pending for 50 years and all claimants, known and unknown, have
been afforded due process. Consequently, the Court will bar the assertion of any additional
water rights claims in this case in order to resolve this case by September 2017 and allow appeals
to proceed before the United States Court of Appeals for the Tenth Circuit.

IT IS ORDERED that the State of New Mexico’s Motion for Default Judgment, Doc.
10789, filed August 10, 2016, is GRANTED.

IT IS ALSO ORDERED that the State of New Mexico’s Motion to Bar Untimely “Error

! In its Response, the Land Grant states: “As the recently appointed President of the board of
Trustees, Mr. Ortiz only just became aware that the Land Grant was never provided personal
service or notice of the Aamodt litigation.” Doc. 10834 at 1. However, neither the Response nor
Mr. Ortiz” “Error and Omission,” Doc. 10768, assert that the Land Grant did not know about this
adjudication.
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and Omission Aamodt Litigation Water Rights Town of Jacona Land Grant,” Doc. 10793, filed

August 12, 2016, is GRANTED.

WILLIAM P. JOHNSON
UNITED STATES DISTRICT JUDGE
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