
FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF CHAVES 
STATE OF NEW MEXICO 

STATE OF NEW MEXICO, ex rei. 
State Engineer 
and PECOS VALLEY ARTESIAN 
CONSERVANCY DISTRICT, 

Plaintiffs, 

v. 

L. T. LEWIS, et al., and 
UNITED STATES OF AMERICA, 

Defendants. 

and 

STATE OF NEW MEXICO, ex rei. 
State Engineer 
and PECOS VALLEY ARTESIAN 
CONSERVANCY DISTRICT, 

Plaintiffs, 

vs. 

HAGERMAN CANAL CO., et al., 

Defendants. 

) 
) 
) 
) 
) 
) Nos. 20294 and 22600 
) Consolidated 
) 
) Carlsbad Basin Section 
) Carlsbad Irr. Dist. Section 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

SECOND SUPPLEMENTAL SCHEDULING ORDER 
RELATING TO THRESHOLD LEGAL ISSUES NO.2 AND 3 

THIS MATTER came on to be heard before the Court by telephone conference calls held on 

January 3 and 10, 2000, for the purpose of establishing a time schedule for attending to certain 

current matters requiring hearings before, or submissions to, the Court; and the Court having noted 



the participation in these conference calls of counsel of record for all parties participating in the 

litigation ofThreshold Legal Issues No 2 and No. 3, namely the United States of America, the State 

ofNew Mexico, the Carlsbad Inigation District, the Brantley Defendants, the Tracy Defendants, and 

the Pecos Valley Artesian Conservancy District; and the Court, after hearing the presentations of 

counsel for the participating parties and being otherwise advised in the premises, took the following 

action. 

The Court noted that its Supplemental Opinion and Decision Re Threshold Legal Issue No. 

2 was filed and served on September 30, 1999. (The "Supplemental Opinion"). Thereafter, the Court 

had invited the parties to file objections, comments and suggestions to the Court ' s Supplemental 

Opinion by November 18, 1999, and to advise the Court by December 6, 1999, whether counsel 
-M 

d~&iitfff necessary or desirable that oral arguments be scheduled in connection with said objections, 

comments, and suggestions. Upon being served with the objections, comments and suggestions of 

the parties regarding the Supplemental Opinion and having been advised by the majority of counsel 

for the parties that oral argument is deemed advisable, the Court issued its Memorandum of 

December 13, 1999, to counsel for the parties and, contemporaneously therewith, delivered to 

counsel the Court's AGENDA AND OUTLINE OF MATTERS TO BE CONSIDERED IN 

CONNECTION WTTH ORAL ARGUMENTS -THRESHOLD LEGAL ISSUE NO. 2 (the 

"Agenda"). In the Court's Agenda, the Court directed certain questions to each of the parties in 

which the Court sought to clarifY the position of the parties on various issues and to solicit additional 

factual information deemed pertinent to the finalization of the Supplemental Opinion. 

In connection with the directives of the Court contained in the Agenda, the following schedule 

is hereby adopted by the Court and IT IS, THEREFORE, ORDERED : 
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AS TO THREHOLD LEGAL ISSUE NO. 2 

1. On or before February 21 , 2000, each party shall submit to the Court and serve upon 

other counsel, a succinct statement (without argument or legal briefing) setting forth 

its position regarding any issue raised by the Court in the Agenda with respect to any 

party and setting forth a response to each question posed by the Court to the 

responding party. Each statement of position or response shall be concisely stated in 

a simple paragraph. All statements of position and responses by all parties shall be 

filed simultaneously and no responses or replies thereto by adverse parties are 

contemplated. The statements of position and responses shall be calculated to advise 

the Court of the position which will be argued by that party at oral argument on each 

issue addressed. 

2. Oral arguments on the Objections in connection with Threshold Legal Issue No. 2 are 

set for March 6 and 7, 2000, in Albuquerque, New Mexico at the United States 

Courthouse, 333 Lomas Avenue, N.W. in the Brazos Courtroom, located on the Fifth 

Floor, commencing at 9:00a.m. 

3. The parties shall be accorded the following time allowances for oral argument: 

United States/CID 
PVACD 
State ofNew Mexico 
Brantleys 
Tracys 

1-1/2 hours 
1 hour 
30 minutes 
45 minutes 
45 minutes 

The foregoing time limits will be administered by the Court flexibly so as to afford adequate time for 

addressing the issues and responding to questions by the Court. 
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On or before February 28, 2000, the parties may submit new estimates of the amount of time 

reasonably required for their oral arguments, and the Court will consider revisions to the 

foregoing time allowances for oral argument. 

AS TO THRESHOLD LEGAL ISSUE NO. 3 

The Court filed its Opinion and Decision regarding Threshold Legal Issue No. 3 on 

November 3, 1997 and, thereafter, filed the Court's Decisions and Orders Re Request for 

Information, Objections, Comments and Suggestions Re: Opinions- Threshold Legal Issue No. 3 and 

Threshold Legal Issue No. 4 and Order Re: Preparation of Supplemental Pre-Hearing Order on 

January 9, 1998, the Decision and Orders Re: United States' Motion for Reconsideration and 

Clarification of Court's Decisions and Orders Re Threshold Legal Issue No. 3 or for Entry of 

Judgment Pursuant to Rule 54C on March 19, 1998 and the Supplemental Pre-Hearing Order -

Carlsbad Project Water Rights on March 23, 1998, (collectively the "Decisions"). It was noted in 

the Decisions that there may remain issues of fact and law relating to Threshold Legal Issue No. 3 

to be decided by an evidentiary hearing and supplemental briefing by the parties. 

The Court is desirous of having the parties identify any remaining undecided tssues 

encompassed in Threshold Legal Issue No. 3. Accordingly, by February 14, 2000, each party 

participating in the litigation of Legal Issue No. 3 shall file with the Court, and serve upon opposing 

counsel: a) a statement clarifying and specifying remaining issues to be determined in connection with 

Threshold Legal Issue No.3; b) a statement of genuine issues of material fact which must be resolved 

in connection with the determination of the remaining issues and controversies involving Threshold 

Legal Issue No.3; and c) a description of the evidence, in outline form, upon which the party intends 

to rely in support of its claims and contentions concerning resolution of the remaining genuine issues 
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of material fact in connection with the detennination of Threshold Legal Issue No. 3. Thereafter, the 

Court shall detennine what issues oflaw and fact remain to be decided in connection with Threshold 

Legal Issue No. 3, and shall thereupon enter a Supplemental Scheduling Order which will 

accommodate the presentation of evidence by the parties, if necessary, and the submission oflegal 

briefs on the issues and shall take such further appropriate action as may be necessary in order to 

consider and resolve all remaining unadjudicated issues and controversies concerning Threshold Legal 

Issue No. 3. 

Counsel for the State is requested to serve a copy of this Second Supplemental Scheduling -~ 
connection with the proceedings involving the determination of 

Order upon all interested parties who have elected to participate in1lhreshold Legal Issues No. 2 and 

No . 3 with the exception of counsel to whom the Court has mailed a copy as set forth in its 

Certificate of Service. 

APPROVED : 

Fred H. Hennighausen 
HENNIGHAUSEN & OLSEN, L.L.P. 
P. 0. Box 1415 
Roswell, NM 88202 

Eric Biggs, Esq . 
8 Jornada Loop 
Santa Fe, NM 87505 

:~~,LLP 
./ 

Stuart D. Shanor 
P 0 . Box 10 
Roswell, New Mexico 88202 

( 505) 622-6510 

Attorneys for Pecos Valley Artesian Conservancy District 
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UNITED STATES OF AMERJCA 

By (Telephonically approved 1119/00) 
David W. Gehlert 
Lynn A Johnson 
General Litigation Section 
Environment and Natural Resources Division 
999 18th Street, Suite 945 
Denver, CO 80202 
(303) 312-7315 

Attorneys for the United States 

HUBERT & HERNANDEZ, P.A. 

By ______________________________________________ ____ 

Steven L. Hernandez 
Beverly J. Singleman 
P. 0 . Drawer 2857 
Las Cruces, NM 88004-2857 
(505) 526-2101 

Attorneys for Carlsbad Irrigation District 

MAR TIN & SHAN OR 

By (Telephonically approved 1119/00) 
W. T. Martin, Jr., Esq. 
P. 0. Box 2168 
Carlsbad, NM 88221-2168 
(505) 887-3528 

Attorneys for Brantleys 

STATE OF NEW MEXICO 

By (Telephonically approved 1/18/00) 
Lee W. Huffinan 
Special Assistant Attorney General 
New Mexico State Engineer Office 
P 0 . Box 25102 
Santa Fe, N'M 87504-5102 
(505) 827-6150 

Attorneys for State of New Mexico: 
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(Telephonically-approved 1/13/00.) 
LANA MARCUSSEN 

CIRCA 
4048 E. Monte Vista Road 
Phoenix, AZ 85008 

Attorneys for Tom Abouselman 

CERTIFICATE OF SERVICE 

THE UNDERSIGNED HEREBY CERTIFIES that he caused to be mailed, postage prepaid, a 

copy of the aforesaid scheduling order to counsel and repositories set forth on attached "Exhibit 

A" on the Zl ~ day of January, 2000. 

Dated 0 I- zc- :z ~(/(J 
Hart D. By 
District J ge Pro Tempore 

-7-



Lynn A Johnson Esq 
David W. Gehlert Esq 
U.S. Dept of Justice 
Environment & Natural Resources 
999 Eighteenth Street Suite 945 
Denver, Co 80202 
(303) 312-7315 
FAX: 312-7331 

Stephen L. Hernandez Esq 
Beverly Singleman Esq 
Hubert & Hernandez, P.A. 
P 0 Drawer 2857 
Las Cruces, NM 88004-2857 
(505)526-21 01 
Fax: 526-2506 

W . T. Martin Esq 
StephenS. Shaner Esq. 
Martin & Shaner, LLP 
PO Box 2168 
Carlsbad, NM 88221-2168 
(505) 887-3528 
Fax: 887-2136 

Eric Biggs Esq 
8 Jornada Loop 
Santa Fe, NM 87505 
(505) 466-3972 
Fax: 466-3972 

Lana E. Marcussen Esq. 
Circa 
4048 E Monte Vista Rd 
Phoenix, Az 85008 
(602)231-0467 
Fax: 231-0489 

Guadalupe County Courthouse 
420 Parker, 2nd Floor 
Santa Rosa NM 88435 

Lee W . Huffman Esq 
Ann Finley Wright Esq 
Leticia Sheridan Esq 
Special Assistant Attorney Generals 
State Engineer Office 
P 0 Box 25102 
Santa Fe, NM 87504-5102 
(505)827 -6150 
Fax: 827-3887 

Fred Hennighausen Esq 
David M. Stevens Esq 
Hennighausen, Olsen & Stevens, 
L.L.P. 
PO Box 1415 
Roswell , NM 88202-1415 
(505)624-2463 
Fax: 624-2978 

John W. Utton Esq 
Susan C. Kery Esq 
Sheehan Sheehan & Stelzner 
PO Box 271 
Albuquerque, NM 87103 
(505)247 -0411 
Fax: 842-8890 

Stuart D. Shaner Esq 
Hinkle Cox Eaton Coffield & Hensley 
PO Box 10 
ROSWELL, NM 88202 
(505)622-651 0 
Fax: 623-9332 

Chaves County Courthouse 
P0Box1776 
Roswell NM 88201 

DeBaca County Courthouse 
P 0 Box 910 
Ft Sumner NM 88119 

EXHIBIT A 


