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Hon. Harl D. Byrd 
District Judge Pro Tempore 

DECISION AND ORDER RE THE UNITED STATES' MARCH 22, 2002 
MOTION FOR CLARIFICATION AND RESPONSE TO THE 

PECOS VALLEY ARTESIAN CONSERVANCY DISTRICT'S MARCH 14,2002 
MOTION FOR CLARIFICATION OR RECONSIDERATION 

THIS MATTER comes on for consideration by the Court in connection with the l JNlTED 

STATES' MOTION FOR CLARIFICATION AJ\TD RESPONSE TO PVACD 'S MOTION FOR 

CLARIFICATION AND RECONSIDERATION (United States ' Motion) filed on March 25, 

2002, insofar as it requests clarification of certain portions of the Court's SECOND 

Sl.JPPLEN1ENT AL DECISION AND ORDER filed March 6, 2002 (March 2002 Decision) .1 

In connection with the United States ' Motion, the Court has reviewed the following 

I. The Court 's March 2002 Decision. 

2. The portion of the United States ' Motion requesting clarification of portions of 

1 In this Decision, the United States of America is referred to as the United States; the 
Carlsbad Irrigation District is referred to as CID; the Pecos Valley Artesian Conservancy District 
is referred to as PV ACD. 
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the c l)Urt's \ 1arch ~00 :2 DeciSIOn 

The STATES' COl\ 1BlNED RES PONSE TO P\.ACD ' S MA RCH 14. 2002 

\! OT1 0 l' FO R CL\RJFICAT10N OR RECONSIDER:\ T10N AND l\1 ARCH 

::: : . 2002 REOLTE ST FOR ORAL ARGUMEN T . . -\i'JD THE UNITED STAT ES. 

l\lARCH 22. 2002 MOTION FOR RECONS IDERATION (S tate ' s Combined 

Responses) served on April 2. 2002. insofar as it pertams to the United States 

l\l otton 

4 PVACD ' S RESPONS E TO THE UNITED STATES' MOTION FOR 

CLARIFl C:\TJON (PVACD ·s Responsel fil ed on April 10, 2002 

The United States ' Motion sets forth four ( 4) separate requests for clarification which 

have been considered and determined by the Court in the same order and under the following 

paragraph headings which are quoted from the United States ' Motion 

A. The Court's Ruling on Legal Issue No. 12 Should be 
Clarified to Explain That the Membership Phase of This 
Proceeding Does Not Address Non-project Water. 

The Court does not consider that all water used within the boundaries of the Carl sbad 

Irri gati on District Proj ect should be defined as "Project Wateru The Court considers that 

''Project Water" is wa ter diverted or stored by the United States fo r the use and benefit of 

Tegal lssue No 1 is 

Whether. in order to have any pri vate non-ProJect \Vater rights diverted through or 
stored by Carlsbad Project facilities . members of CID would have to have an 
independent cont ract with the United States under the Warren Act . See Act of February 
21. 191 I, ch 14 1, 36 Stat 925, J.B . Bean v. Uni ted States. 163 F. Supp. 838. 84 1 (C t CL 
I 958) March 2002 Decision at p. 3 
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!ncmbers of CID and di stri buted to them bv CID in connect io n with the Carlsbad Irrigat1on 

Dis!IKl Rc:c lamauon Prot ect ( Proiect Water 1 

Tl1e Cou rt states that the \ 1embersh tp Phase of these proceedmgs addresses Pm1ecr 

\\ater not ~ l> n- p ro_1 ect \\ a ter 

B. The Court Should Clarify \Vhether Its Ruling on Issue 
No.2" Is Addressing Priority Dates for Project or Non­
project Water Rights. 

ln connection \V ith the Court's ru ling on Issue No . 2. the Court is add ressing the prioritY 

dates of members of CID, in respect to both Project \Vater and Non-project Water. The ru ling 

acknm\ leclges that Non-proJect \V ater nghts may have a priority date ear lier or later than Project 

Water rights 

C. The Court Should Clarify That its Ruling on Issue No. 
3 4 Is Not Addressing Pro_ject \Vater. 

The United States req uests that the Court clarify that the "ind ividual water rights claims" 

the Court is addressing in its March 2002 Decision are claims to Non-project water in connection 

wi th the Court's ruling that 

Except in connect ton with the di stributi on of Project Water bv CID 
to its members, the Court concludes that members of CID did not 

'Legal Issue No . 2 is 
Are members of CTD entit led to have individual priority dates determined in connection 
with their Project Water ri ghts claims in the Membership Phase of these proceedings 
separate and apart from those determined as Project priority dates, with the understanding 
that Project water is to be distributed equitably and on a pro rata basis among members of 
CID 0 March 2002 Deetsion at p S 

'Leeal Issue No 3 is 
Did members of CID reli nquish or \\'aive their right to claim individual prioritv dates in 
connection with thetr Proiect Water nghts · clai rns0 ~1 arch 2002 Decision p 9 
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\vai ve or relinquish their right to claim ind ividual pri o ri tv dates in 
connection '':i th their ind ividual \Vater rights claims bv ,·irtue of 
their ;u~:reements wtth the P\V1.JA or \Vith the United States or CID 
(Court 's \1arch 200 .2 DecisiO n at p I 0. last fuil paragra ph ) 

ln !!~ ll.llmg the Cou rt is addressmg the pnontY J ares of water ri ghts of members of CID m 

connecuon \vlth Non- project Water 

0. The Court's Ruling on Issue No.4~ Should be Clarified 
as to Whether it is Talking about the Project Water 
Rights. or Non-pro_ject Water Rights Which :\lay Be 
Held hy Project Members. 

The Court has concluded that abandoned or forfeited water ri ghts of members of CID in 

co nnection with Project Water or Non-project Water reveti. to the public fo r appropriati on to 

beneficial use, unless the water has been transferred to other lands as provided in 1\:'"MSA 1978, 

~ 73-13-4 Court ·s l'vfarch 2002 Decision at p. II 

The State of New Mexico's Combined Responses set forth four ( 4) separate requests for 

aflirmation \Vhich have been considered by the Court In further response to the United States · 

Motion and as requested by the State, the Court enters the following additional orders in 

co nnecti on \Vith the United States ' Motion 

A. The Court should Reaffirm That the Membership Phase of the 
Carlsbad Irrigation District Section of the Lewis Adjudication 
Does Not Address Non-project Water. 

The 1\'lembership Phase of these proceedings involves ProJect Water and does not invo lve 

claims that individual C1D i\1embers may have to water rights pertaining to Non-proJect Wat er. 

-,Legal Issue No 4 is 

What happens to the \Vater rights of members of cro if they are forfeited or abandoned" 
Marc h 2002 De ision at p. ll 
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13. The Cour·t Should Affirm That All Individual ClD Membe.-s 
Will Have a Single Set of Priority Dates for the Claims to 

Proj ect Water. 

The C() Llf1 reiterates that ind i\·tdual member. of ClD are not entit led to ha\·e ind ividuai 

~1r io nt\ da tes determmed in connection with their water rights clatms lf1 connectton wi th Pro1ect 

\V at er 

C The Court Should Aflirm That All Individual CID Members 
Relinquished Their Rights to C laim Individual Priority Dates 
For Project \\'ater. 

The State's request that the Cour1 reconsider its decision that the right to determination of 

an 1ndtvidual pnontv date was not \Valved or relinquished is denied 

D. The Court Should Affirm That Project Water Can Be 
Forfeited or Abandoned. 

The Cour1 reiterates and reaffirms its ruling in connection with Project Water that "tn the 

event of forfeiture or abandonment of water rights of members of CID. unless the water has been 

transferred to other lands , as provided in NMSA I 978. ~73- I 3-4 . water rever1s to the public and 

is regarded as unappropriated public water." t\ 1arch 2002 Decision at p I I . 

Except as specifically determmed and set for1h in this Decision and Order, nothing 

contained herein shall be deemed or construed as a determmation of any matter argued or 

otherwise set fo11h in the submission of counsel in connection with the United States' Motion 

Counsel for the State is requested to serve a copy of thi s Order upon ali counsel and 

parties appearing pro se in connection with this phase of these proceedings 
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IT JS SO ORD ERED 

Suhmiued bv 
' • . 

. ~:, 

--------
Dav1d Gehiert 

Attornev for the United States 

Approved as to form 

Telephonically approved 6113102 bv Beverly Singleman 
Steve Hernandez I Beverl y Singleman 

Attornevs for the Carlsbad Irrigation District - ~ 

Telephonicallv approved 6114102 by Stuart Shanor 
Fred Hennighausen I Richard Simms I Stuart Shanor 

Attorneys for the Pecos Valley 
Artesian Conservancy District 

Telephonically approved 6/10102 by Chris Bulman 
Chris Schatzman I Chris Bulman 

Attornevs for the State Engi neer 
c -

No response received as of 611 4102 
W T Martin 

Atto rney for the Brantleys and Tracy/Eddy Interests 
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Harl D. Byrd 

\1 Tn1dy Hale. Clerk 
Fifth Judicial District Court 
40 l North .Main St_ Rm 20: 
RoswelL N~l 8820 J 

June 17. :wo: 

Re: State v. Lewis et al.. Chaves County Cause No. 20294 and 22600 
Consolidated. Carlsbad Irrigation District, Carlsbad Basin Section-

Dear Ms Haie 

Order re United States' Motion for Clarification and Response to PVACD's 
Motion for CJa.-ification and Reconsideration 

Enclosed please find the above-captioned order for filing . 

I have made limited typographical changes to the order and have changed the provision 
concerning service to provide that counsel for the State shall serve copies of the order "upon all 
counsel and parties appearing pro se in connection with thi s phase of these proceedings ,. 

Thank you fo r your cooperation and assistance 

Very truly yours . 

\~jl / .. ~ .. ~/U:~· 
Harl D . .. yrd 

HDBljes 
cc. All counsel set forth on Exhibit A 

P.O. Box 7985 Albuquerque, NM 87 194-7985 
Telephone: i505 , 764-0098 Fax: 15051 246-961 E 



Dav1d W Gehlert Esq 
U S Dept of Justice 
Env1ronment & Natural Resources 
999 Eighteenth Street Suite 945 
Denver. Co 80202 

Stephen L. Hernandez Esq 
Beverly Singleman Esq 
Hubert & Hernandez, P.A 
P 0 Drawer 2857 
Las Cruces . NM 88004-285/ 

Chnstopher Schatzman Esq 
Chri stopher Bu iman Esq 
Jonathan Sperber. Esq 
Perry Abernethy Esq . 
Special Ass istant Attorney Generals 
P 0 Box 25102 
Santa Fe, NM 87504-5102 

Fred Hennighausen Esq 
AJ . Olsen Esq. 
Hennighausen, Olsen & Stevens , L.L.P. 
P0Box 1415 
Roswell . NM 88202-1415 

Stuart D. Shanor Esq 
Hinkl e Cox Eaton Coffield & Hensley 
PO Box 10 
RoswelL NM 88202 

W . T Martin Esq 
Law Off1ce of VV T. Martin Jr., P A 
PO Box 2168 
Carlsbad. NM 88221-2168 

Susan C Kery Esq 
Sheehan Sheehan & Stelzner 
PO Box 271 
Albuquerque, NM 871 03 

Richard Simms. Esq 
P 0 Box 3329 
Hai ley ID 83333 

Chaves County Courthouse 
P 0 Box 1776 
Roswell NM 8820 1 

DeBaca County Courthouse 
P 0 Box 910 
Ft Sumner NM 88119 

Georgia Gomez, Clerk 
Guadalupe County Courthouse 
420 Parker, 2nd Floor 
Santa Rosa NM 88435 

EXHIBIT A 


