Ch-60-04

RESOLUTION OF THE
RAVASD HATION COUNCIL

20" NAVAJO NATION COUNCIL — Second Year, 2004
AN ACTION

RELATTNG TO NATURAL RESQURCES; WATER RIGETS; APPROVING THE
FROPOSED SaN JUAN RIVER BASIN IN NEW MEXICO NAVAJO NATION
WATER RIGHTS SETTLEMENT AGREEMENT

BE IT ENACTED;
Section 1. Approving the Settlement Agreement

The Navajo NWaticn Counecil hereby approves the proposed
San Juan River DBasin in HNew Mexico HNavajo Nation Water
Rights Settlement Agreement in the form of or substantially-:
similar te the form of Exhibit “A~.

Section 2. History

. A. In 1887, the Resources Committee of the Navajo
Nation Council, through Resolution RCJN-123-97, and the
Intergeovernmental Relations Committes of the Navaje Nation
Council through Resclution IGEN-147-97, approved a
Memorandum of Agreement with the State of New Mexico to
Commence Discussicons te Quantify the Water Rights of the
Navaje Nation in the San Juan River Stream System through
Haegotiation.

E. In 2001, the Rescurces Committee of the Navajo
Nation Council, through Resclution RCAP-T(0-01, and the
Intergovermmantal Relations Committese of the Nawvaje Nation
Council .through Rasoclution IGRMY-130-01, approved a second
Memorandum of Agreement with the State of New Mexico to
Advance Discussions to Quantify the Water Rights of the
‘Navajo Hation in the San Juan River through Negotiations.

C. After vyears of hard work, the Navajo Nation

{through the HNavajo HNation Department of Justice, the

Navajo Nation Department of Water Resocurces, the Resocurces
Committee of the NWavajo Nation Council, and the HNavajo

Nation Water Rights Commission) and the State of NHew Mexico

. have reached agreement as to the proposed settlement of the
Navajo Nation’s water rights in the San Juan River Basin in
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New Mexico. The settlement is ingorporated in the San Juan
RHiver Basin in HNew Mexico Navajo Nation Water Rights
Settlement Agreement (hereinafter “Settlement Agreemant™) ,
attached herete as Exhibit “A”, which includes four
appendices; a Partial Final Decree of the Water Rights of
the Navaje Nation {Appendix 1), a Supplemental Partial
Final Decree (&ppendix 2), a Congressional Bill (Appendix
3}, and a Contract Between the United States and the Navajo
Nation (Appendix 4).

D. The proposed szettlement would quantify the Navajo
Nation’s water rights in the San Juan River Basin in New
Mexico in the amount of an annual diversion of 606,660
dcre-feet and an annual depletion of 325,670 acre-feet,
The proposed Settlement Agreement would also authorize
other water development on the Navajo Nation inecluding the
Navajo-Gallup Water Supply Project, which wounld bring
potable water to forty-three (43) Chapters of the Navajo
Nation in Northwest New Mexico, and to Window Rock and the
City of Gallup, New Mexico.

E. The Navajo Nation Water Rights Commission by
Resolution NNWRC-11-04, attached hereto as Exhibit “BY,
recommends approval by the Navajo Nation Council.

F. The Settlement Agreement, among the Navajo Nation,
the State of New Mexico, and the United States, is in the
best interest of the Navajo Nation.

CERTIFICATION

I hereby certify that the foregoing rescluticon was
duly considered by the Navajc Nation Council at a duly
called meeting in Window Rock, Havajo Nation (Arizona) at
which a quorum was present and that the same was passad by
2 vote of 62 in favor and 18 opposed, this 29% day of
December 2004.

Lawrencea T. Moixgan, Speaker

Motion: Peterson Yazzie
Second: Nelson Gorman, Jr.

L
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ACTION BY THE NAVAJO NATION PRESIDENT:

1. I hereby sign into law the foregoing
legislation, pursuant toe 2 N.N.C.
£1005 () (10}, on this day

of léﬁ 15 znﬂﬁ 2004.

Shi‘ﬁey, Jrl. , President
Navajo Nation

2, I hereby veto the forageing
legislation, pursuant to 2 N.N.C.
§1005 (C) (11), thi day of

2004 for the reascon{s)
expraessed in the attached letter to
the Speaker.

Joe Shirley, Jr., President
Havajo Natioen



Disclaimer. The following settlement concepis and any other written or oral communications
are covered by Rule 408 of the New Mexico and Federal Rules of Evidence. It is expressly
undersiood that the governing bodies or authorities of the proposed signatories have not
approved the revised draft settlement agreement, including the revised draft partiaf final decree,
draft supplemental partial final decree, revised draft settlement act and revised draft sertlement
contract. New Mexico Interstate Stream Commission staff’ also prepared the revised dvaft
executive summary of the proposed seftlememt and the revised draft responmses to public
comments received on drafts of the setflement.

SAN JUAN RIVER BASIN IN NEW MEXICO

NAVAJO NATION WATER RIGHTS SETTLEMENT AGREEMENT

This Agreement is entered into as of the dates executed below, by and among the State of

Mew Mexico, the United States of America, acting through the Secretery of the Interior, and the

Navajo Nation.

1.0 RECITALS

1.1

12

Proceedings to determine the nature and extent of the rights to water of the
Navajo Naticn in the Sar Juan River Basin in New Mexico are pending in the San
Juan River Adjudication.

Recognizing that final resohution of the proceedings in the San Jjuan River
Adjndication may take many vears, e¢atall great expense, prolong uncertainty
Gcfncenling the availability of water suppiies, and seriously impair the long-term
economic well-being of all water users in the San Juan River Basin in New
Mexico, the Parties to this Agreement desire to arrive at a setilement regarding the
water rights of the Navajo Nation and fo seek entry of a parfial final decree of
those rights in the San Juan River Adjudication, setting forth the Navajo Nation's

right to use and administer waters of the San Juan River Bagin in New Mexico.

I Exhibit A



1.3

14

In fulfillment of its trust responsibility to Indian tribes and to promote tribal
sovereignty and economic self-sufficiency, it is the policy of the United. States 1o
settle water rights claims of Indian tribes without lengthy and costly litigation.

Recognizing the commitmenis made by the United States fo the Navajo Nation
inherent in the treaties of 1849 and 1868, including the commitment to create a
permanent homeland for the Navajo people, this scttl.ement will secure o the
Navajo Nation a perpetual water supply from the San Juan R.ive;r Basin of New

Mexico.

NOW, THEREFORE, in consideration of mutual and dependent covenants and

conditions contained herein that each Party acknowledges inures to its respective henefit, the

State of New Mexico, the Navajo Nation and the United States agree as follows:

2.0

DEFINITIONS

As used in this Agreement, the termn:

2.1

2.2

2.3

2.4

“Agt” or “Seitlement Act” means the proposed San Juan River Basin m New
Mexico Waier Projects and Seftlement Act, a copy of which is attached at
Appendix 3;

“Agreement” or “Settlement Agreement” means this Agreement and the three
Apperndices hereto, which are incorporated herein by this reference;

“Allottees™ means individual members of the Navajo Nation for whom the UniEd
States holds in trust title to lands allotted by public land orders or oﬂ:er?visc;
“Animas-La Plata Project” meéans the project of the same name authorized by the

Colorada Ute Settlement Act Amendments of 2000 {114 Stat. 2763A-258; Public




2.5

2.6

2.7

2.8

2.9

Law 106-554, Appendix D, Title 1II) and related facilities, including Ridges Basin
Dam and Reservoir and the Navajo Nation Municipal Pipeline.

“Contract”™ or “Settlemenf Contract” means the proposed contract between the
United States and the Navajo Nation setting forth cerfain commitments, rights,
and obligations of the United States and the Navajo Nation, a copy of which is
attached at Appendix 4;

“Echo Ditch Decree” means the decree eniered April 8, 1948, by the First Judicial
Digtrict Court of New Mexico within and for San Juan County in the matter of
The Echo Ditch Comparny, et al., v. The McDermotr Ditch Compary, ef al., Cause
No. 01690. _ ' 2
“Navajo Dam and Reservoir” means Navajo Dam and the reservoir created by the
impoundment of the San Juan River at Navajo Dam as authorized by the Act of
Congress of April 11, 1956, the Colorado River Storage Project Act {70 Stat. 105;
Public Law 84-485), as amended;

“Navajo-Gallup Water Supply Project” means the project substantially described
in the March 2001 technical memerandum for the project prepared by the Navajo
Nation Department of Water Resources and the April 2002 appraisal report for the
Project prepared by the United States Bureau of Reclamation, as conditioned,
mq:;diﬁed and limited by the Settlement Act;

“Navajo Indian Irrigation Project” means the project of the same narmne authorized

by section 2 of the Act of June 13, 1962 (76 Stat. 96; Public Law 87-483}, as

amended by the Act of September 25, 1970 (84 Stat. 867, Public Law 91-416);




2.10

2.11

212

2.13

2.14

“Navajo Lands™ means lanc;s set aside as reservation lands for the Navajo People,
whether by treaty, statute, executive order or public land order. Also included in
thls defimtion are lands tﬁai are held in trust for the Navajo Nation by the United
States, held in trust for members of the Navajo Nation by the United States, or
held in fee ownership by the Navajo Nation;

“Navajo Nation” means 2 bedy politic and federally-recognized Indian nation as
provided for in section 101(2) of the Federally Recognized Indian Tribe List of
1994 (Public Law 103-454, 25 11.8.C. 4972(2)), also known variously as the
“Navajo Tribe,” the “Navajo Tribe of Arizona, New Mexico & Utah,” and the
“Navajo Tribe of Indians” and other similar names, and inclodes zll bands ?f
Navajo Indians 2nd chapters of the Navajo Nation

“Partial Final Decree” means a final and binding judgment and decree entered by

" the Court in the San Juan River Adjudication setting forth the rights of the Navajo

Mation 1o use and administer waters of the San Juan River Basin in New Mexico,
the form of which is atfached as Appendix 1;

“Parties™ means the State of New Mexico, the United States and the Navajo
Mation;

“Report” means the Joint Hydrographic Survey Report prepared by the United
States and the State of New Mexico to determine certain reserved rights of the-
Navajo Nation and the Navajo Nation’s rights acquired under state law, as called
for by paragraphs 3 and 4 of the Supplemental Partial Final Decree, respectively,

and to provide the information required to administer subparagraph 4.4 of this

Agrecment;




3.0

213

2.16

217

2.18

“8an Juan River Adjudication” means the general stream adjudication of the San
Juan River Basin In New Mexico being determined in New Mexico v. Unjted
States, No. 75-184, District Court of San Juan County;

“San Juan River Basin in New MeXico” means all areas located within the
physical drainage of ﬂ_aa San Juan River and its tributaries within the State of New
Mexico;

*Supplemental Partial Final Decree’f means 2 final and binding judgment and
decree entered by the Court in the San Juan River Adjudication to supplement the
Partial Final Decree by setting forth certain additional reserved rights of the
Navajo Natiton for historic and existing uses within the San Juar River Basinan
New Mexico from tributaries to the San_Iuan River and ground water, and rights
of the Navajo Nation to the use of water in the San Juan River Basin in New
Mexico acquired pursuant to the laws of the State of New Mexico, the form of
which s attached as Appendix 2; and

“Upper Basin States” means the States of Arizona, Colorado, New Mexico, Utah

and Wyorning.

PARTIAL FINAL DECREE

31

3.2

Terms and Conditions of the Pariial Final Decree. The Parties have negotiated

and agree to the terms and conditions contained in the Partial Final Decree.

Entry of the Partial Final Decree.
3.2.1 Once this Agreement is executed by the United States and the Settlement

Comntract 1s executed by the Navajo Nation and the United States, the

Parties shall file a joint motion with the Court in the San Junan River




3.3

Adjudication for entry of the Parhial ¥inal Decree pursuant to expedited
inter se procedures to be adopted by the Court.

3.2.2 To satisfy this Agreement, the Court in the San Juan River Adjudication
must enter the Partial Final Decree in substantially the form of Appendix
1.

Relation of the Partial Final Decree to Allottees. Allotiees, or the United States as

trustee for Allottees, are not bound by the Partial Final Decree from making
claims to water rights in the San Juan River Basin in New Mexico. Allottees, or
the United States as trusice for Allottees, may make claims to, and may be
adjudicated, individua! water rights in the Basin. Notwithstanding the forgoin?g,
this Agreement shall not diminish the Navajo Nation's authority to administer the

use of water on lands held in trust by the United States for Allottees.

48  SUPPLEMENTAL PARTIAL FINAL DECREE

4.1

4.2

Terms and Conditions of the Supplemental Pariial Final Decree. The Parties have

negotiated and agree to the terms and conditions contained in paragraphs 1, 2 and
5 through 12 of the Supplemental Partial Final Decree. Furthermore, the Parties
agree to the form of paragraphs 3 and 4 of the Supplemental Partial Final Decree
and to the procedure described in subparagraphs 4.2 and 4.3.1 of this Agreement
for determining the quantification of the Navajo Nation’s rights under the
respective paragraphs.

Joint Hydrographic Survey Report.

421 Except as otherwise provided in subsection 4.3.1 of this Agreement, the

basis for quantification of the Navajo Nation’s rights under paragraphs 3




422

4.2.3

and 4 of the Supplemental Partial Final Decree shall be a Joint
Hydrographic Survey Report describing historic and existing water uses
on Navajo Lands, including on Iands of Allottees, prepared in accordance
with New Mexico State Engineer hydrographic survey standards and
subparagraph 4.2.2. The Report shall be prepared cooperatively and
jointly under the supervision of the United States and the State of New
Mexico, and shall document the datz and information called for by
paragraphs 3 and 4 of the Supplemental Partial Final Decree and the data
and information required to administer subparagraph 4.4 of this

Agrecment.

The quantification of water rights for irrigation wses identified under
paragraphs 3 and 4 of the Supplemental Partial Final Decree shall be
determined consistent with the approach or methodology adopted by the
Court in the San Juan River Adindication for determining rights for other
irrigation uses in the San Juan River Basin.

The United States and the State of New Mexico shall act in good faith 1o
complete the Report as described in subparagraphs 4.2.1 and 4.2.2 in &
timely manner. If the State of New Mexico and the United States are
unable to agree on the method of preparation, contents or other aspects {Jf.
the Report, the Parties agree to resolve the matier by submitting the

dispute{s) to the Court in the San Juan River Adjudication or, by mutual

agreement, io an alternative dispute resolution process.




424 The funds reasonably necessary t© complete the Report shall be
appropriated to the Bureau of Indian Affairs pursuant to subsection 308(b)
of the Settlement Act.

43 Completion and Entry of the Supplemental Partial Final Decree,

43.1 Once the Report described in subparagraph 4.2 is complete, the Parties
shall complete paragraphs 3 and 4 of the Supplemental Partial Final
Decree based on the contents of the Report; except, that the permits and
licenses for the diversion and use of water pursuant to New Mexico State
Engineer File Nos. 758, 2472, 2807 and 2875 shall be cancelled, and no
water rights shall be adjudicated for said permiis and licenses. )

432 Once parageaphs 3 and 4 of the Supplemental Partial Final Decree are
complete, the Parties shall file a joint motion with the Court in the San
Juan River Adjudication for entry of the Supplemental Partial Final
Decree pursuant to expedited infer se procedures 1o be adopted by the
Court.

433 To satisfy this Agreement, the Court in the San Juan River Adjudication
must enter the Supplemental Partial Final Decree in substantially the form
of Appendix 2,.

44  Relation of the Supplemental Partial Final Decree to Allotiees,

441 Aliottees, or the United States as trustee for Allottees, are not bound by

the Supplemental Partial Final Decree from making claims to water rights

in the San Juan River Basin in New Mexico. Allottees, or the United

Qrates as trustee for Allottees, may make claims to, and may be




442

adjudicated, individnal water rights in the Basin for historic and existing
uses as may be documented by the Joimt Hydrographic Survey Report
prepared pursuant to subparagraph 4.2

To the extent that water rights are adjudicated for Allottees, or for the
United Siates as trustee for Alloitees, for uses in the San Juan River Basin
in New Mexico that are in addition to the historic and existing uses
identified for allotted lands by the Report and in addition ic the rights
provided for and adjudicated to the Navajo Nation by the Partial Final
Decree and the Supplemental Partial Final Decree, such additional water
rights shall be fulfilled or serviced by water rights adjudicated to the
Navajo Nation by the Partial Final Decree or the Supplemental Partial
Final Decrge, or shall be offset by a comesponding and -equivalemt
reduction of use of water rights adjudicated to the Navajo Nation by the

Partial Final Decree or the Supplemental Partial Final Decree.

3.0 SETTLEMENT ACT

5.1  Pronpsed Leoislation.  Federal legislation is necessary fo provide the

suthorizations, approvals, terms, restrictions, procedures and appropriations to

carry out this Agreement.

52  Copditions. The Settlement Act must be enacted into law In substantially the

form of Appendix 3 by December 31, 2006. This date shall be extended if

reasonably necessary to provide Congress additional time to consider and act

upon the Settlement Act. In addition, the milestones in subsection 309(a} of the

Settlement Act must be fulfilled in the manner provided therein.




6.0

SETTLEMENT CONTRACT

6.1

6.2

6.3

Determination of Water Availability. Pursuant to the Act of hme 13, 1962

{(Public Law 87-483, 76 Stat. 100), approval of the Settlement Contract is subject
to the Secretary of the Interior submitting a determination to the United States
Congress dec.laring that sufficient wafer is reasonably likely to be available to
New Mexico under the apportionment made by the Upper Colorado River Basin
Compact (63 Stat. 31) for the Navajo Nation’s uses in New Mexico under the
Navajo-Gallup Water Supply Project and for existing and authonized Navajo and
non-Navajoe uses from the Sen fuan River Basin in New Mexico. The State of

New Mexico, acting through the New Mexico Interstate Stream Commission, has

 prepared a schedule of anticipated depletions from the Upper Basin under its

apportionment that reflecis the Settlement Agreement, and will submit the
depletion schedule to the United States Bureau of Reclamation for its and the
Secretary’s consideration in this matter.

Contract batween the United Staies and the Navajo Nation. In order to implement

provisions of this Agreement and the Settlement Act, once enacted, the Navajo
Nation and the United States must enter into the Settlement Confract in
substantially the form of Appendix 4 no later than December 31, 2007. This date
shall be extended if reasonably necessary to provide the Secretary and the Navajo-

Nation additional time to consider and execute the Settlement Coniract.

Ridges Basin Reservoir Storage Capacity Allocation. At the time of execution of
the Settiement Contract, the Secretary of the Interior shall inserf inic the

Seitlement Contract at subsection 4(i) the numerical figure indicating the amount

10




of storage capacity in Ridges Basin Reservoir allocated to the Navajo Nation for
its use pursuant to the Animas-La Plats Project authorizations of the Colorade Ute

Settlement Act Amendments of 2000 {114 Stat. 2763A-258).

7.0  SETTLEMENT OF CLAIMS

7.1

7.2

Claims by the Mavajo MNation and the United States. In consideration of the

benefits accruing under this water rights settlement, the Navajo Nation, on behalf
of itself and its members, and the United States, acting in its capacity as Trustee
for the Navajo Nation but not as Trustee for or on behalf of Allottees, agree that

this setilement constitotes a full and final settlement of:

7.1.1  all claims for water rights in, or for waters of, the San Juan River Basin n
New Mexico that the Navajo Nation, or the United States on behalf of the
Navajo Nation, may have asserted or could assert in the San Juan River

Adjudication or in any cther court procesding; and

7.1.2 all claims for damages, losses or injuries to water rights or claims of
interference, diversion or ﬁking of water for lands within the San Juan
River Basin in New Mexico that accrued at any tirae up t0 and including
the date of entry of the Supplemental Partizl Final Decree that the I;Javajo
Nation, or the United States on behalf of the Navajo Nation, may have

asserted or could assert.

Claims by the Navajo Nation against the United States. In consideration of the

benefits accruing under this water rights seitlement, the Navajo Nation, on behalf
of itself and its members, agrees that this settlement constitutes 3 full and final

settlernent of

11




7.3

7.2.1

722

7.2.3

all causes of action against the United States, its agencies, or Empiﬂ}’&EST
arising out of claims for water rights in, or for waters of, the San fuan
River Basin in New Mexico that the United States may have asserted or
could assert in the San Juan River Adjudication or in any other court
proceeding;

all claims for damages, losses or injuries to water rights or claims of
interference, diversion or taking of water for lands within the San Juan
River Basin in New Mexico that accrued against the United States, its
agencies, agents or employees at any time up io and including the date of
entry of the Supplemental Partial Final Decree that the Navajo Nation may

have asserted or could assert; and

all claims arising out of or resulting from the negotiation or the adoption
of this Agreement, appendices to this Agreement, or any specific terms
and provisions thereof, against the United States, its agencies, agents or

empioyees.

Effectiveness of Settlement of Claims,

7.3.1

7.3.2

Nothing herein acknowledges the existence or validity of any claims that

are being settled purs'uant to this Agreement.

The settlement of claims herein shall become effective upon entry of the
Partial Final Decree with respect to the rights adjudicated to the Navajo
Nation therein, and shall become fully effective upon entry of the

Supplemental Partial Final Decree.

12




7.4

7.5

Reservation of Rights and Retention of Claims. Notwithstanding the settiement of

claims described in subparagraphs 7.1 and 7.2, the Navajo Nation shall retain:

74.1 all claims for water rights or imjuries to water rights arsing out of
activities cccurring outside the San Juan River Basin in New Mexico,

subject to subparagraphs 8.0, 9.3, 9.12, 9.13 and 13.9 of this Agreement;

7.4.2 all clauns for enforcement of this Agreement, including its appendices,
through such legal and equitable remedies as may be available in any court
of competent jurisdiction;

743 all rights to use and protect water rights acquired pursuant to state law, to

the extent not inconsistent with the Partial Final Decree, the Supplemental

Partial Final Decree and this Agreement; and
7.4.4 all rights not settled, waived or released pursuant to this Agreement.

MNo Effect on Claims of Allottess. Nothing in this Agreement shall affect the
rights or claims of Alottees, or the United Siates as trustes for or on behalf of
Allottees, for water rights or damages related to lands allotted by the United

States to Alloitees by public land orders or otherwise.

8.0 ADDITIONAL ALLOCATIONS

8.1

Animas-T.a Plata Project. I it is determined that an allocation to New Mexico
water users can be made without impairment to existing water rights in New
Mexico from the water supply associated with New Mexico State Engineer File

No. 2883 that is in addition to the Animnas-La FPlata Project water allocations to

13




8.2

users in New Mexico made by section 302 of the Colorado Ute Settlement Act

Amendments of 2000 {114 Stat, 2763 A-258):

§.1.1 the Navajo Nation shall receive for its use an additional share of water to
be supplied under File No. 2883 that is egusl to 50 pércf:nt of the
additional allocation that can be made; and |

8.1.2 the remainder of the additional allocation shall be reserved for uses of
water by member entities of the San Juan Water Commis;siun, subject to

approval of the State of New Mexico, acting through the Interstate Stream

Commission.

Additional Uses ynder Upper Basin_Apportionment. If the vield available to the

Upper Basin States under the apportionment of water to the Upper Basin by

Article I of the Colorado River Compact is determined to be greater than 6.0

million acre-feet of water annually:

821 fthe New Mexico Interstaie Stream Commission will determine the
additional allocation of water available for use within the State of New
Mexico’s Upper Colorado River Basin Compact apportionment:

8,.2.2 the additional allocation, if any, shall be shared as foliows:

(1 the Navajo Nation shall receive for its use an additional share of
water that is equal to 50 percent of the additional allocation; and

{2}  the remainder of the additional allocation shail be reserved for uses
of water by entities other than the Navajo Nation, and the State of
New Mexico, acting through the Interstate Stream Comimission,

shall determine the shares for the non-Navajo entities; and

14




8.23 the additional ailocation, if any, shall be supplied by the Secretary of the:
Interior under New Mexico State Engineer File Nos. 2849, 2883, 2917 and
3213, subject to non-impatrment of existing water rights in New Mexico

and to the provisions of subparagraph 8.1,

9.8 WATER ADMINISTRATION

8.1

9.2

Administration of Navajo Reservoir Releases. Whenever total storage in Navajo

Reserveir is anticipated 1o exceed, or does exceed, 2 1,000,000 acre-feet threshold
at the end of May of the current year, excluding storage in any top water bank that
may be established in Navajo Reservoir pursuant to section 405 of the Settlement
Act, the Navajo Natior and the United States will not challenge the New Mexido

State Engineer during the Irigation season making available to direet flow water

" users on the San Juan River below Navajo Dam up to 225 cubic-fest-per-second

{cf5) as measured at the San Juan River at Archuleta paging station if inflow fo
the reservoir is determined to be less than 225 cfs. The reservoir storage
threshold may be adjusted from time to time to maintain within the storage
threshold a consistent amount of active storage that reflects sedimentation of the
reservoir determined by sediment surveys or sny change in the minimum
resiervuir operating level for the Navajo Indian Irrigation Project diversion.
Hc:wever, nothing herein shall be binding upon the State of New Mexico in its‘
administration of the rights to divert and use water in the San Juan River Basin in
New Mexico.

Alternate Water Source for San Juan River Uses.

15




9.2.1 When the direct flow of the San Juan River is insufficient to supply

9.2.2

current beneficial uses under direct flow water rights in New Mexico, the

Navajo Nation agrees to make water available from the Seitlement

Coniract for supplying its uses under the reserved rights for Shiprock

municipal uses and the Hogback-Cudei and Fruitland-Cambridge

irrigation projects described in subparagraphs 3(d), He) and 3(D),

respectively, of the Partial Final Decree; provided, that:

(1)

(2)

the maximum amount of water to be made available from the
Settlement Comract for this purpose during any one year is 12,000
acre-feet; and .

the maximum amount described in (1) above is to be reduced in
any year in which the Secretary of the Interior determines and
allocates a shortage in the Navajo Reservoir water supply pursuant
f0 subsection 11(a} gf the Act of June 13, 1962_{?'6 Stat. 96} and
section 403 of the Settlement Act, such reduction to be a function
of the percentage shortage in water supply to the diversion demand
for the Navajo Indian Imigation Project; whereby, the maximum

amount shall decline linearly in proportionate parts from 12,000

acre-feet at no shortage to ¢ acre-feet at 20 percent shortage,

The Navajo Nation at its sole discretion may increase the maximum

amounts described in (1) and (2) above in any given year.

The amount of water made available from the Settlement Contract for

supplying Navajo Nation uses on the San Juan River pursuant to

16




9.2,

subparagraph 9.2.1 shall be determined as the releases from Navajo Dam
made for this purpose, and shall be accounted against the Nation’s rights
to diverf water under the Navajo Indian Irrigation Project deseribed in
subparagraph 3(a} of the Partial Final Decree. The depletions of the
releases from Navajo Dam made for this purpose shali be accounted
against the Nation's rights to deplete water under the Navajo Indian
Irrigation Project described in subparagraph 3(z} of the Partial Final
Decrea. Depletions of releases for purposes of acconnting under this
subparagraph include consumptive uses, incidemtal depletiens and

incremental river carriage losses. 2

The State of New Mexico and the United States agree that the water to be

supplied under the Settlement Contract fo the Navajo Nation for use on the
Navajo Indian Imigatiom Project may be delivered pursuant to
subparagraph 9.2.1 to service the Nation's reserved rights under
subparagraphs 3(d}, 3{e) and 3{f) of the Partial Final Decree as alternate
points of delivery and use. No further action of the Parties will be
necessary to approve a water rights transfer for tlus purpose, and the
Navajo Nation shall not be required to tramsfer in advance rights for 2
specific amount of irrigated acreage or water use. The Navajo Nation also
shall not be required to fallow lmigated acreage on the Navgjo Indian
Irrigation Project to effectuate the alternate delivery ni;scribed in

subparagraph 9.2.1.

17



9.24 Providing the alternate water supply under subparagraph 9.2.1 shall

6.2.5

9.2.0

service, but shall not increase, the rights described in subparagraphs 3(d),
3{e) and 3{f) of the Partial Final Decree, and shall not be affected by
transfer of irigation rights described in the respective subperagraphs to
non-irrigation uses.

When the direct flow of the San Juan River is insufﬁgicnt to supply
current beneficial uses under direct flow water rights in New Mexico and
the amount of water to be made available, if any, from the Settlement
Contract pursuant to subparagraph 9.2.1 for supplying Navajo Nation uses
under the reserved rights described in subparagraphs 3(d), 3(e) and 3(D g-f
the Partial Final Decree is exhausted, the Navajo Nation may request a
priornity administration of water uses in the San Juan River Basin as
necessary to fully or partially meet the cwrrent beneficial uses of the
Mation under such rights.

The provisions of subparagraph 9.2 are condiiioned upon enforcement of
the provisions of section 11 of the Act of June 13, 1962, that no water user
has an entitlement to water released from Navajo Resermi.r storage into
the San Juan River that is in excess of the direct flow determined to be
available at Navajo Dam except under contract with the Secretary; except,

that:

{1}  direct flow water users may divert and use water released from

reservoir storage and made available to them pursuant io the

provisions of subparagraph 9.1 of this Agreement; and
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(2}  water released for delivery from a top water bank in the reservoir
¢stablished pursvant to section 405 of the Settlerment Act is
available only to the owners or assigns of the banked water.

93  Administration for Compact Compliance.

9.3.1 The Navajo Nation and the United States agree that the State of New
Mexico may administer in priority water rights in the San Jusn River
Basin in New Mexico, including rights of the Navajo Nation, as may be
necessary for New Mexico to comply with its obligations under interstate
compacts and other applicable law.

9,32 If it is determined that the consumptive use of water in New Mexico froin
the San Juan River Basin ex¢eeds the State of New Mexico's Upper
Colorado River Basin Compact Article I1I{a) apportionment taking iiﬂp
account salvage of river lc-éses by use and other relevant factors, the
Navajo Nation agrees, subject to subparagraphs 9.3.4 and 9.3.5, to not
exercise a portion of its depletion rights adjudicated to the Nation by the
Partial Fmal Decree and the Suppletmental Pariial Final Decree in an
amount, as measured on the San Juan River, not to exceed in any year the
lesser of:

(13 the amount of over-allocation; .

{2)  aquantity equal to: () 67% of the sum of 13,520 acre-feet per year
pius the New Mexico share of Ridges Basin Reservoir evaporation;
plus. (ii) an additional one acre-foot for each acre-foot of depletion

for those water rights adjudicated as abandoned or forfeited by the
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(3)

(B
(2

Court in the San Juan River Adjudication or otherwise temﬂnated_
by operation of law, or for those rights that may be permanently
retired by the Siate of New Mexico, or for those permits or licenses
cancelled by the New Mexico State Engineer, after the effective
date of this Agreement; and

the sum of 13,520 acre-feet per year, plus the New Mexico share of
Ridges Basin Reservoif evaporation, minus the same percentage
shortage that is allocated, if any, to the Navajo Nation's water uses
in New Mexico under the Navajo-Gallup Water Supply Project as

a result of such over-allocation.

933 In the event that the Upper Colorade River Commission determines
pursuant to Article IV of the Upper Colorado River Basin Compact that
the State of New Mexico must curtail its consumptive uses of water for
some period of time to afllow the Upper Basin to comply with Article III of
the Colorado River Compact, the Navajo Nation agrees, subject to
subparagraphs 9.3.4 and 9.3.5, to not exercise for said period of time a
portion of its depletion rights adjudicaied to the Nation by the Partial Final
Decree and the Supplemental Partial Final Decree In an amourt, as

measured on the San Juan River, not to exceed in any vear the lesser of:

the amount of curtailment required of the State of New Mexico;
a quantity equal to: (i) 67% of the sum of 13,520 acre-feet per year
plus the New Mexico share of Ridges Basin Reservoir evaporation;

plus (1i) an additional one acre-foot for each acre-foot of depletion

20




for those water rights adjudicated as abandoned or forfeited by the
Court in the San Juan River Adjudication or otherwise terminated
by operation of law, or for those rights that may be permanentty
retired by the State of New Mexico, or for those permits or licenses
cancelled by the New Mexico State Engineer, after the effective
date of this Agreement; and

(3)  the sum of 13,520 acre-feet per vear, plus the New Mexico share of
Ridges Basin Reservoir evaporation, minus the same percentage
shortage that is aliocated, if any, to the Navajo Nation’s water uses
in New Mexico under the Navajo-Galhmp Water Supply Project as
a result of such curtailment.

934 For the purpose of determining the guantity referenced in subparagraphs
9.3.2(2) and 9.3.5(2), depletion émc-unts for rights abandoned, forfeited,
terminated or retired, or for permits or licenses cancelled, shall be as
quantified by decree, permit or license, or if not so guantified shal! be
based on the conswmnptive use for municipal, industrial or commercial uses
or on annual consumptive irigation requirements that are consistent with
those provided in the report of Hydrographic Survey approved by the
Eche Ditch Decree for imrigation uses, as appropriate. Depletion:-*;
associated with permits or licenses pursmant to New Mexico State
Engineer File Nos. 758, 2472, 2807 and 2875, all cancelled in accordance
with subparagraph 4.3.1, shall not be accounted towards the quantity

referenced in subparagraphs 9.3.2(2) and 9.33(2). Nothing In
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935

subparagraphs 9.3.2, 9.3.3 or 9.3.4 shall affect the adjudication of water

rights in the San Juan River Adfudication,

Any reduction in depletior by the Navajo Nation under subparagraphs

9.3.2 or 9.3.3 shal! be:

1

(2)

3

(4)

in addition to any reductions otherwise required of Navajo Nation
water uses pursuant 1o this Agreement or as a result of water rights
administration in New Mexico; |

for the exclusive purpose to provide for depletions from the San
Juan River siream system to be made by the Navajo Nation and
non-Navajo Nation mmicipal and domestic water uses in Ne__w
Mexico under the Animas-La Plata Project that are ailocated by
section 302 of the Colorade Ute Setilement Act Amendments of
2000 (114 Stat. 2763A-258);

limited by the extent to which forbearance of the vse of the Navajo
Nation’s deplstion rights is necessary to permit the current
beneficial nse needs of the municipal and domestic uses described
in {2) above to be served; and

further limited so as not to result in a greater percentage water
supply being made available for depletion during any year by the
municipa! and domestic uses described in (2) above than is
available for depletion during the same year by the Navajo
Nation’s water uses in New Mexico under the Navajo-Gallup

Water Supply Project pursuant to the Settlement Contract and to
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6.4

. 0.6

section 11 of the Act of June 13, 1962, and section 403 of the

Settlement Act.

Cooperative Water Sharing Aoreements. Nothing in this Agreement prohibits the
Navajo Natfion from participating with water users in cooperative agreements for
the shanng of water supphies in the San Juan River Basin.

Watermaster. To facilitate the administration of diversions from the San Juan
River, the Navajo Nation and the Unifed States agree that the State Engineer shall
serve as watermaster for the purpose of administering water rights and the
diversion of water within the San Juan River stream system in New Maxico,
subject to the provisions of the Partial Final Decree, the Supplemental Partial
Final Decree and this Agreement.

San Juan River Adjudication,

9.6.1 The Navajo Nation, and the United States as trstee for the Navajo Nation,
agree to not chalilenge in the San Juan River Adjudication rights
previgusly adjudicated by the Echo Ditch Decree so iong as:

(1)  quantifications of irrigation water rights in the Adjudication are
based on the consumptive immigation requirements per acre

described by the report of hydrographic survey approved by the

Echo Ditch Decree, and on the amounts of water allotted per acre

by the decree;
(2 quantifications of maximum ditch diversion rates for urigation
uses under ditches in the Adjudication are based on the diversion

rates per acre approved by the Echo Ditch Decree; and
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G.0.2

{3) priori_t_r,r dates for frrigation and non-irrigation rights in thr_:
Adjudication are based on the priority dates adjudicated by the
Eche Ditch Decree.
The Navajo Nation may challenge in the San Juan River Adjndication
quantifications of irrigation water right acreages and of non-irrigation
water rights for reasons of forfeiture or abandonment for non-use or
unaufhoﬁzad use since entry of the Echio Ditch Decree. If as a result of
the Adjudication the Court finds that the amount of water right acreage
served by a ditch is sipnificantly less than the acreage adjudicated in the
Echo Ditch Decree, and if as a consequence z ditch claims a need f;:‘rl'
reason of hydraulics for additional carriage water over and above the
maximum ditch diversion rate for irrigation uses on the ditch guantified
per (2) above in order to allow the ditch to make deliveries of water to
irrigators in accordance with the rights described in (1) above, the Navajo
Nation may challenge the amount of additional carriage water claimed bt
agrees not to challenge irrigation water rights on the ditch quantiﬁ.e:d in
accordance with (1} above. Furthex, the Navajo Nation may challenge in
the Adiudication quantifications of annual diversion requirements for
irrigation uses under ditches {0 the extent that the requirements would
exceed the annual diversion requirements per acre described by the report
of hydrographic survey approved by the Echo Ditch Decree.
For irrigation rights not previously adjudicated by the Echo Ditch Decree,

the Navajo Nation, and the United States as trustee for the Navajo Nation,
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agree to not challenge in the San Juan River Adjudication guanfifications

of water rights or maximum ditch diversion rates for imigation wses under

ditches so long as:

(1)  the quantifications of water rights are based on the consumptive
irmgation requirements and farm delivery requirements, or farm
duties, stated or indicatéd, if any, in permits or licenses, or if not so
stated or indicated In permits or licenses, based on 2 methodology
that results in consumptive Irmgation requircments and farm duties
consistert with those described by the repont of hydrographic

- survey approved by the Echo Ditch Decres; and *

(2)  quantifications of maximum ditch diversion rates for irrigation
uses under ditches in the Adjudication are based on the diversion
rates stated or indicated, if any, in permits or licenses, or if not so
stated or indicated in permits or licenses, based on a methodology
that results in maximurn diversion rates per acre consistent with
those approved by the Echo Ditch Decree.

The Navajo Nation may challenge in the San Juan River Adjudication

guamtifications of irrigation water right acreages and of non-irigation

water rights for reasons of forfeiture or abandonment for non-use c-rl
unauthorized use since issuance of a permit or license not included in the

Echo Ditch Decree, and may challenge priority dates that may conflict

with law; provided, that the Wavajo Nation, and the United States as

trustee for the Navajo Nation, agree to not challenge in the Adjudication
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9.7

9.8

quanttfications of water rights vnder the Bureau of Reclamation’s
Hammond Irrigation Project based on a total water right acreage for the
Project of up to 3,900 acres. Further, the Navajo Nation may challenge in
the Adjudication quantifications of anmual diversion requirements for
irrigation uses under ditches to the extent that the quantifications would
exceed the annual amounts of diversion or the diversion requirements per
acre desm-i_bed in permits or licenses, if any, or if not, the anumal diversion
requirements per acre de&cﬁbcd by the report of hydrographic survey
approved by the Echo Ditch Decree.
Navajo Reservoir Water Supply Contracts. The Navajo ﬂation, and the United
States as trustee for the Navajo Nation, do not object fo the contracts and
subcontracts with other entities that have been approved as of the date of this
Agreement by the Secretary of the Interior pursuant to section 11 of the Act of
June 13, 1962 (76 Stat. 96), and do not object to the permits approved as of the
date of this Agreement by the State Engineer for the diversion and use by the
contractors or subcontractors, respectively, of the water delivered under said
comtracts and subconfracts.

Notice of Applications. The New Mexico State Engineer shall provide notices 1o

the: Navajo Nation Department of Water Resources of applications filed for new

appropriations, or to change the point of diversion or the place or purpose of use
of water, in the San Juan River Basin in New Mexico, said notices to be provided
when the State Engineer provides the applicant with the notice to be published;

except, that the State of New Mexico shall not be required to provide the Navajo
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9.9

2.10

Nation with notices of applications to appropriate ground water for stock,
domestic, mineral or construction purposes of use filed pursuant to Section 72-12-
1.1, 1.2, or 1.3, NMSA 1978 (2003).

Transfers of Water Rights. The New Mexico State Engineer will consider
evidence of historic use or non-use in determining whether approval of an
application filed under state law to change the purpose or place of use of an
irrigation water right in the San Juan River Basin would be consistent with the
provisions of section 72-5-23, NMSA 1978, as it may be amended.

Hydrologic Models. Hydrelogic models shall be developed cooperatively by the

United States, acting through its water management and research agencies, aiid
the State of New Mexico, acting through the Office of the State Engineer and the
Interstate Strea;m Commission, and In consultation with the Navajo Nation
Diepartment of Water Resowurces, to the extent that models are needed to:

9.10.1 administer or manage the surface waters of the San Jnan River Basin, and
manage federal and other water projects, for the conservation of water for
uses in New Mexico consistent with applicable laws;

9.10.2 determine return flow and depletion amounts for the Navajo Indian
Irrigation Project, the Fmitland-(]ambﬁdga and Hogback-Cudei irrigation
projects, and other Navajo Nation water uses for the accounting andl
administration of the rights adjudicated to the Nation by the Partial Final
Decree; and

9.10.3 determine the hydrologic effects of diversions and uses of ground water in

the San juan River Basin in New Mexico on San Juan River flows and on
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9.1

912

ground water resources, including impacts on other wells, as necessary to
effectively administer the provisions set forth in paragraph 7 of the Partial
Final Decree.

Ground Water Consultations, The State of New Mexico, acting through the State

Engineer, shall cooperate and consult with the Navajo Nation, as it would with

other applicants, in the preparation of any proposed Navajo Natiol;l application 1o

aﬁpmpria,te ground water in accordance with state law and pursuant to

subparagraph 7(b)(2) of the Partial Final Decree, in¢cluding the development of

any replacement water plan required pursuant 1 subparagraph 7(c) of the Partial

Final Decree and issues of impairment to existing rights related to a proposed

application.

Uses in Other States.

9.12,1 The San Juan River and its tributaries shall be administered consistent
with the provisions of the Upper Colorado River Basin Compact (63 Stat.
3. |

9.12.2 The United States under contract to the Navajo Nation may provide water
for diversion in New Mexico for uses in the State of Arnizona under the
Navajo-Gallup Water Supply Project consistent with and limited to the
authorizations provided by sections 104 and 404 of the Settlement Act,”
and pursuant fo paragraph 6 of the Partial Final Decree. This Agreement
shall continue in full force and effect independently of the staus of the

ability to divert water io the State of Arizona under this subparagraph.
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9.12.3 The Navajo Nation may divert ground water from the San Juan River
Basin in New Mexico for use in the San Juan River Basin in Arizona, or
may use ground water diverted from the San Juan River Basin in Arizona
m the San Juan River Basin in New Mexico, subject t0, and consistent
with, the provisions of subparagraph 7(g) of the Partial Final Decree. This
Agreement shall continue in full force and effect independentiy of the
status of the ability to divert or use ground water within the State of
Arizona under this subparagraph.

9.13  Fulfillment of Rights in Other Basins with Water from San Juan River Basin.

9.13.1 To the extent that, and only so long as, water is diverted from the San Jusin
River Basin and delivered to supply a portion of the Navajo Nation uses in
the Little Colorado River Basin in New Mexico or the Rio Grande Basin
in New Mexico, such deliveries shall be the water supply to fulfill or
service the water requirements of any rights adjudicated to the Navajo
Nation for such uses in either or both of the latter two basins.

9.13.2 Navajo Nation water rights in the Little Colorado River Basin and the Rio
Grande Basin shall not be:

{1) exercised, transferred, leased or otherwise used to the extent that,
and only so long as, the rights are being supplfed by the delivery oi: .
water diverted from the San Juan River Basin; or

(2} subject to forfeiture, abandonment or irretrievable loss to the

Navajo Nation for reason of being supplied water from the San
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Juan River Basin in lien of using water diverted from the Little

Colorado River or Rio Grande basins.
9.13.3 This Agreement shall not alter or affect the quantification of claims or
rights of the Navajo Nation to the diversion and use of water qt:tside the

San Juan River Basin in New Mexico.

10.0  STATE FUNDING FOR DITCH IMPROVEMENTS

10.1

10.2

10.3

Amount of Funds. The State of New Mexico agrees to make available for deposit
into the State’s Water Project Fund the amount of $1 million in each of the first
ten fiscal years which commence following the date of passage of_ the Settlement
Act into law for the express purpose of providing cost-share funding for ditg:h
improvement and water conservation projects in the San Juan River Basin in New
Mcxicq.:r, subject to the New Mexico State Legislature in each of the ten years
appropriating funds for this purpose and to subparagraph 10.4.

Eligibility Criteria. The State of New Mexico, acting through the Interstate

Stream Commission, will adopt specific criteria, including eligibility and cost-
sharing requirements, for receiving applications for funding and determining
which ditch improvement and water conservation projects will be funded.

Additional Contributions. Nothing herein prohibits the United States from

providing cost-share funding for ditch improvement and water conservation
projects in the San Juan River Basin, nor prohibits the State of New Mexico from

making additional allocations of funds for ditch improvement and water

conservation prejects in the Basin,




10.4  Lack of Appropriations, This Agreement shall continue in full force and effect

independently of the status of appropriations and funding for ditch improvement

and water conservation projects pursuant to paragraph 10.0.

11.0 EFFECTIVENESS

il.1

11.2

Effective Date. This Agreement shall become effective upoit the date of signature

by the Secretary of the Interior.

Term. This Agreement shal be perpetnal unless:

11.2.1 texminated pursuant to the conditions described by subsection 309(b) of
the Settlement Act for revoking the settlement or by paragraph 22 of the
Partial Final Decree for revoking the decree; B

11.2.2 the Court m the San Juan River Adjudication does not approve this
Agreement, excluding the Appendices hereto, in conjunction with the
Partial Final Decree pursuant to subparagraph 3.2; or

11.2.3 terminated by the mutual consent of the Parties and with approval of the

Cowurt in the San Juan River Adjudication.

120 ENFORCEMENT

I2.1

Court Enforcement, The Court in the San Juan River Adjudication shall have
Jurisdiction pursuant to 43 1.5.C. Section 666 over the terms and conditions of
thi:s Agreement. The Parties may agree that another court may have juris.dictionl
over certain disputes regarding Navajo Nation rights to divert and use ground
water in the State of Arizona referenced by subparagraph 9.12.3 or performance

of the Navajo Nation: under subparagraph 9.13.2 of this Agreement.
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12.2

Interstate Compacts. Nothing in this Agreement shall be construed 1o confer or
bestow upon the Court in the San Juan River Adjudication jurisdiction over the
interpretation of, or determinations under, the provisions of the Mexican Water
Treaty, the Colorado River Compact, the Upper Colorado River Basin Compact,

the La Plata River Compact or the Animas-La Plata Project Compact.

13.0  OTHER PROVISIONS

13.1

132

13.3

Entire Agreement. This Agreement, inciuding its Appendices, constituies the
entire understanding among the Parties. This Agreement has becn negotiated in
good faith for the purposss of advancing the setflement of legal disputes,
meluding pending litigation, and all of the Parties to this Agreement agree that no
information exchanged or offered, or compromises made, in the course of
negotiating this Agreement may be used as either evidence or arpument by any
Party to this Agreement in any legal or administrative proceeding other than a
proceeding for the approval of this Agreement.

Construction and Effect. This Agreement is to be construed fairly and reasonably
in its entirety. The paragraph and subparagraph titles used in this Agreement are
for convenience only and shail not be considered in the construction of this

Agreement. Each of the Parties bas been fully represented in connection with the

preparation of this Agreement, and as such, this Agreement shall be neutrally

interpreted and shall not be construed in favor of any Party or against any Party.
Mo Precedent. Nothing in this Agreement is intended to:
13.3.]1 establish any precedent or standard for the quantification of Federal

reserved rights, aboriginal claims, or any other Indian claims to water in
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13.4

13.5

13.6

i3.7

any other judicial or administrative proceeding, including the Navajo-

Nation’s water rights or claims in basins other than the San Juan River
Basin in New Mexico;

13.3.2 establish any precedent concerning the applicability of interstats compacts
to the quantification of Federal Indian reserved rights ot rights pursuant to
aberiginal claims to water, or to the administration or use-of water under
such rights; or

13.3.3 quantify or otherwise affect the water rights, claims or entitlements to
water of any Indian tribe, band or community other than those of the
Navajoe Nation in, to and from the Sa.n Judn River Basin in New Mexica;
except, for the rights of the Navajo Nation to the use of water in other
river basins in New Mexico to the extent provided in subparagraph 9.13 2.

Authonity. By signing this Agreement each person represents that he or she has

the authority to execute it.

Counterparts. This Agreement may be exccuted in muitiple counterparts, each of

which shall be considered an original and all of which, taken together, shall

constitute one agreement.

Amendments. No modification of this Agreement shall be effective unless it is in

“ﬁﬁng, signed by all Pariies; provided, that appendices to this Agreement may bel

amended in accordance with their terms ¢t applicable law.

Appropriations Contingency. The expenditure or advance of any morey or the

performance of any obli.gation by the United States, in any of its capacities, or by

. —_!-;: Yoo
the State of New Mexico under this Agreement is contingent upon their respective
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appropriation of funds therefor. No liability shall accrue to the United States, in

any of its capacities, or to tﬁe State of New Mexico in the event funds are not
appropriated.

13.8  Waiver Limitation. No waiver of any breach of any of the terms or conditions of
this Agreement shall be construed as a waijver of any sub&eqluent breach of the
same or other terms or conditions of this Agreement.

13.9  Diversions in Other Basins Referenced in the Settlement Act. This Agreement
shall continue in full force and effect regardless of, and is not conditioned upen,
the Navajo Nation’s ability or right to divert and use ground water in the Little
Colorado River Basin and Rio Grande Basin from wells constructed or
rehabilitated pursuant to subsection 107(b) of the Settlement Act.

In wimess whereof, the parties hereto have duly executed this Agreerngnt.

THE STATE OF NEW MEXICO
By: Date:
Governor
Date: .
Attorney Gereral ' |

THE NAVAJO NATION

By: )ﬂ/ mﬂm Date: JAN 13 2005

President - ~
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Date:

Attorney General

THE UNITED STATES OF AMERICA

By: Date:

Secretary of the Interior
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Disclaimer. It is expressly understood that the governing bodies or authorities of the proposed
signatories have vof approved the revised draft settlement agreement, including the revised drafi
partial final decree, draft supplemental partial final decree, revised draff settlement act and revised
draft settlement contract. New Mexico Interstate Stream Commission staff also prepared the revised
draff executive summary of the proposed settiement and the revised draft responses to public
comments received on drafls of the seitlement.

APPENDFX 1’
ELEVENTH JUDICIAL DISTRICT
COUNTY OF SAN JUAN
STATE OF NEW MEXICO
STATE OF NEW MEXICO ex ref. ) )
State Enginger, ) ‘
)
Plaintiff, )]
}
V. ) No. CIV 75-184
)
UNITED STATES OF AMERICA, etal, ) SAN JUAN RIVER
} ADJUDICATION SUIT
Defendants. }
}
)
- PARTIAL FINAL DECREE
OF THE WATER RIGHTS OF THE

NAVAJO NATION

THIS CASEisa general adjudication filed pursuant to NMSA Sections 72-4-13 through -19
of the surface and underground water rights within the San Juan River Basin in New Mexico as
authorized by 43 U.5.C. Section 666. The rights of the Navajo Nation to divert, impound or use the

surface waters within the San Juan River Basin, including the 8an Juan River and its tributaries, and




the underground waters underlying the surface drainage of the San Juan Rivér Basin in New Mexico,
are decreed herein.

This matter comes before the Court on a Joint Motion for the Entry of a Partial Final Decree
(decree) ﬁied by the United States, the State of New Mexico, and the Navajo Nation. The Court
finds that the proposed decree is the product of a negotiated seftlement by the aforesaid parties.
Notice of the deadline for filing and serving objections to the water rights described in this decree
was served on the parties to this case and potantia:l water right clafmants pursuant {0 the expedited
inter s¢ procedures adopted by the Court. The Court, having considered the parties” motion, the
objections thereto, the evidence in support thereef, and for good canse shown:

FINDS that the m.otic-n should be granted; and

FINDS FURTHER that there is no just reason for delay in accordance with Rule 1-054(C)
NMRA 1996 and directs the entry of this decree adjudicating the water rights of the Navajo Nation

within the San Juan River Basin.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that:
1. JURISDICTION.

The Court has jurisdiction over the subject matter and the parties in this case.
2. RESER?ED-_RIGHTS TO THE USE OF WATER.

The Navajo Nation's reserved rights are described in paragraphs 3, 7(a), 8 and 10 of this
decree, and these reserved rights have a priority date of June 1, 1868. The Navajo Nation’s reserved
rights are not subject to abandonment, forfeiture or loss for non-use.

3. RESERVED RIGHTS FOR SPECIFIED SURFACE WATER DIVERSIONS,




The Navajo Nation has the right, subject to the limitations set forth in paragraph S of this
decree, to divert the waters of the San Juan River Basin in New Mexico, with a pricrity date of June
1, 1868, in quantities for the following uses not to exseed:

{a} NAVAJO INDIAN IRRIGATION PROJECT, an average diversion of 508,000
acre-feet per vear, or the quantity of water Becessary {0 supply an average depletion of
276,000 acre-feet per year from the San Juan River, whichever is less, of surface water from
the San Juan River at the location of Navajo Reservoir during any period of ten consecutive
years for irrigation of 110,630 acres of land on the Navajo Indian [rrigation Project generally
located as described in the Act of June 13, 1962, Public Law 87-483 (76 Stat. 96), and for
other purposes as authorized by section 203 of the San Juan River Basin in New Mexico
Water Projects and Settlement Act(_ Stat. ___) and subparagraph 5(e), with a maximum
diversion flow rate of 1,800 cubic feet per second; provided, however, that the quantities of
diversion and depietion in any one year shall not exceed the aforesaid ten-year average
quantities, respectively, by more than 15 percent;

(b} NAVAJO-GALTI UP WATER SUPPLY PROJECT, a diversion of 22,650 acre-
feet, or the quantity of water necessary to supply a depletion of 20,780 acre-feet from the San
Juan River, whichever is less, of surface water from Navajo Reservoir and the San Juan
River,1n F:-::rmbination, in any one year at the points of diversion and for the purposes of the
Navajo-Gallup Water Supply Project as authorized by section 104 of the San Juan River
Basin in New Mexico Water Projects and Settlement Act { _ Stat. ) for municipal,
industrial, coramercial and domestic uses, inchuding residential outdoor uses such as yard and

stock watering, on lands in New Mexico that are held by the United States in trust for the
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Navajo Nation or members of the Navajo Nation oz held in fee ownership by the Navajo
Nation, with a maximum diversion flow rate of 48.1 cubic feet per second;

{c) ANE{[AS-LAIPLATA PROJECT, a diversion of 4,680 acre-feet, or the quantity
of water necessary to supply a depletion of 2,340 acre-feet from the San Juan River stream
system, whichever is less, of surface water from the Animas River in any ome year at the
points of diversion for supplying water to the Navajo Nation Municipal Pipeline and for
purposes of the Animas-La Plata Project as authorized by the Colorado Ute Settlement Act
Amendments of 2000 (114 Stat. 2763A-258) for municipal, industrial, commercial and
domestic uses, including residential outdoor uses such as yard and stock watering, on lands
in New Mexico that are held by the United States in trust for the Navajo Nation or members
of the Navajo Nation or heild in fee ownership by the Navajo Na_ti-'::rn, with a maxinnm
diversion flow rate of 12.9 cubic feet per second,

(d) MUNICIPAL AND DOMESTIC USES, a diversion of 2,600 acre-feet, or the
quantity of water necessary to supply a depletion of 1,300 acre-feet from the San Juan Riwer,
whichever is less, of surface water from the direct flow of the San Juan River in any One year
at locations below the confluence of the San Juan and La Plata rivers for municipal,
industrial, commercial and domestic purposes, including residential outdoor uses such as
yard and stock watering, on lands in New Mexico that are held by the United States in trust
for the Navajo Nation or members of the Navajo Nation or held in fee ownership by the
Navajo Nation, with a maximum diversion flow rate of 5.0 cubic feet per second, provided
that 2 permit is obtained from the New Mexico State Engineer if diversion of this water is to

be made off lands held In trust by the United States for the Navajo Nation or lands held in fee




by the Navajo Nation;

() HOGBACK-CUDEITRRIGATION PROJECT, 2 diversion of 48,550 aére-feet,
or the quantity of water necessary to supply a depletion of 21,280 acre-feet from the San Juan
River, whichever is less, of surface water from the direct flow of the San Juan River in any
ome year at the diversion dam for the Hogback-Cudei Irrigation Project for irdigation of 8,330
acres of land on the project generaily located along the north and south sides of the San Juan
River in the vicinity of the community of Shiprock, New Mexico, and between the diversion
dam for the project and Four Corners, as described by the Bureau of Indian Affairs® Crop
Utilization Study for the Hogback and Cudei irri gation projects dated September 1993, with
a maximum diversion flow rate of 221 cubic feet per second, including any diversions from
an alternate point of diversion at the historic Cudei ditch diversion heading; and

(f} FRUITLAND-CAMBRIDGE IRRIGATION PROJECT, a diversion of 18,180
acre-feet, or the quantity of water necessary to supply a depletion of 7,970 acre-feet from the
San Juan River, whichever is less, of surface water from the direct flow of the San Juan
River in any one year at the diversion dam for the Fruitland-Cambridge Irrigation Project for
irnigation of 3,335 acres of land on the project generally lﬁcated along the south side of the
Sag Juan River in the vicinity of the commumity of Fruitiand, New Mexico, and between the
City of Farmington and the diversion dam for the Hogback-Cudei Irrigation Project, as
described by the Bureau of Indian Affairs® Crop Utilization Study for the Fruitland Irrigation
Project dated 1993, with a maximum diversion flow rate of 100 cubic feet per second,

including any diversions from an alternate point of diversion at the historic Cambridge ditch

diversion heading,




The term “depletion” refers to the depletion caused by a particular use of water allowing for any
depletion incident to the use.
4. SUPPLEMENTAL CARRIAGE WATER.

The Navajo Nation may divert the direct flow of the San Juan River to supplement diversions
to provide additional carriage water for uses under the rights specified by subparagraphs 3(b) through
3(f) at such times and places that the New Mexico State Engineer determines there is direct flow
available for such diversion without impairment to water rights in New Mexico, inciuding uses under
paragraph 8.0 of the San Juan River Basin in New Mexico Navajo Nation Water Rights Settieraent
Agreement, signed by the State of New Mexico and the Navajo Nation on and executed
by the Secretary of the Imterior on (Seftlement Agreement). The Navajo Nation®s
diversions under this paragraph:

{2) do not constitute water rights or consumptive use rights;
(b) may be made only to the extent that such additional amounts of carriage water are
necessary o fully develop the depletion amounts for the uses specified under subparagraphs

3(b) through 3(f}.

(c) may not be made to result in a depletion for any one use under subparagraphs 3(b)
through 3(f} that exceeds the Nation’s depletion rights described for that use;

(d) may not be made to result in farm deliveries exceeding the farm delivery
requirement for the Fruitland-Cambridge and Hogback-Cudei irrigation projects described in

subparagraph 5(g); and

{e} may be made only to the extent that the additional carriage water is refurned to

the San Juan River.




. Any reduction in flow otherwise available for diversion by the Navajo Nation under this paragraph
shall not be cause to deny approval of applications {0 transfer water rights in the San Juan River
Basin in New Mexico, or to deny the allocation and use of water pursuaﬁt to paragraph 8.0 of the
Settlement Agreement,
3. CONDITIONS.
The Navajo Nation has the right to divert, impound or use the water rights described in
paragraph 3; provided, that:
{a} The Navajo Nation shall not assert or exercise the reserved rights described in
subparagraphs 3(a), 3(b) and 3(c} so long as the rights of the Nation to the deliverv of
335,330 acre-feet of water per year for uses in New Mexico under the terms of the Contract

dated {the Settlernent Contract) between the Secretary of the Interior and the

. Navajo Nation, authorized and approved by the United States Congress in section 303 of the
San Juan River Basin in New Mexico Water Projects and Settlement Act{__ Stat. 3, are
not imretrievably lost; provided, however, that nothing herein is intended to confer
Jjurisdietion on this Court over any action to enforee or challenge the Settlement Contract or
aver any action for breach therect, or to be in conflict with section 11 of the Act of June 13,
1962 (76 Stat. 96}, The Navajo Nation may assert or exercise the reserved rights described in
subparagraphs 3(a}, 3(b) or 3{¢} if and only if the Nation’s respective rights to divert water
under the Settlement Contract are irretrievably lost. The temporary loss of the use of part or
all of the Navajo Nation's right to divert water under the Settlement Contract, including, but

not limited to, loss resulting from a judicial determination that a particular use is speculative

or comstitutes waste and loss because a particular use is dented or prohibited by spplicable




law, shall not constitute irretrievable loss. Also, forbearance or reduction of Navajo Nation
uses pursuant to the provisions of this decree or the Seitlement Agreement shail not
constitute irretrievable loss,

(b) The Navajo Nation's rights pursuant to the Settlement Contract for the uses
described in subparagraphs 3(a) and 3(b) are based on, and shall be fulfilled or serviced by
the Secretary of the Interior under, New Mexico State Engineer File No. 2849 with a priority
date of June 17, 1955, for water originating in the drainage of the San Juan River above
Navajo Dam, and File No. 3215 with a priority date of December 16, 1968, for inflow to the
San Juan River arising below Navajo Dam, The Nation's contract rights for the uses
described in subparagraphs 3(a) and 3(b} are subjeet to the sharing of shortages as provided
in section 11 of the Act of June 13, 1962 (76 Stat. 96), and section 403 of the San Juan River
Basin in New Mexico Water Projects and Settlement Act (__ Stat. ). The Navajo
Nation shall not have the right to recoup the quantities of water not delivered under the
Settlement Contract due to shortages. The right under subparagraph 3(a) to divert water for
the Navajo Indian Irrigation Project during any period of ten consecutive years shall be
reduced by the amounts of any shortages allocated to the normal diversion requirement for
the Project during said period of ten consecutive years. -

(¢} The Navajo Nation's rights pursuant to the Settlement Contract for the uses
specified in subparagraph 3(c) are based on, and shail be fulfilled or serviced by the Secretary
of the Interior under, New Mexico State Engineer File No. 2883 with a priority date of May

1, 1936, for water from the Animas River, and are subject to Article I of the Animas-La Plata

Project Compact approved by subsection 501(¢) of the Colorado River Basin Project Act{82




Stat. 898), and subsections 4(b), 4(i) and 8(b) of the Settlement Contract approved by
subsection 303{(¢) of the San Juan River Basin in New Mexico Water Projects and Settlement
Agt(_ Stat. ).
{d) The Navajo Nation has the right to fill and refili re-regulation storage reservoirs
on the Navajo Indian Irrigation Project distribution system as follows:
(1) The Navajo Nation may fill and refill as often as water is available under
the rights described in subparagraphs 3({2) and 3(b):
(1) Cutter Reservoir, with an active storage capacity of 1,?'93 acre-
feet: and
{1) Gallegos Reservolr, with an active storage capacity of 8,455 acte-
feet, substantially as described I the May 1995 Gallegos Reservoir Needs
and Cost Assessment prepared for the Umited States Bureau of Indian Affairs
and the Burean of Reclamation, or suitable storage alternatives to Gallegos
Reservoir of equal or lesser combined capacity.
{2) Cutter Dam and Reservoir and Gallegos Dam and Reservoir are Navajo
Indian Imigation Project facilities, and may be used also to regulate deliveries of
water under the Navajo-Gallup Water Supply Project authorized by Title I of the San
Fuan River Basin in New Mexico Water Projects and Settlement Act, __ Stat. _ .
(3) Water diverted from Navajo Reservoir into storage in Cufter Reservoir or
Gallegos Reservoir, or suitable storage alternatives, for prrposes of the Navajo Indian

Imgation Project or for Navajo Nation uses under the Navajo-Gallup Water Supply

Project, and associated depletions caused by reservoir evaporation or seepage losses,




shail be accounted within the Navajo Nation’s rights to divert and deplete water for
the Navajo Indian Irrigation Project described in subparagraph 3(a) or for purposes of
the Navajo-Gallup Water Supply Project described in subparagraph 3(b),
respectively.

{4) The re-regulating reservoirs may retain and store water originating in the
physical drainages above Cutter and Gallegos dams, or suitable storage alternatives,
for use on the Navajo Mm Irrigation Project and the Navajo-Gallup Water Supply
Project; provided, that the quantities of any such water retained and stored in Cutter
Reservoir or Gallegos Reservoir, and the associated depletions of water, for Navajo
Nation uses shall be accounted within the Navajo Nation’s rights to divert and
deplete water for the Navajo Indian Irrigation Project described in subparagraph 3(a)
or for purposes of the Navajo-Gallip Water Supply Project described in
subparagraph 3(b), respectively, and that such retention and smfaga of water shall be
fulfilied or serviced by the Secretary of the Interior through the Settlement Contract
as wafer is available under New Mexico State Engineer File No. 3215 with a priority
date of December 16, 1968,

(3) The Navajo Nation’s rights to store water in Cutter Reservoir and

Gallegos Reservoir, or suitable storage alternatives, are not separable from the rights,

described in subparagraphs 3(a) and 3(b) or from the Navajo Indian Irigation Project
facilities,
(6) Sediment storage capacity may be provided in Gallegos Reservoir, or

sultable storage aiternatives; provided, that the reservoir, or suitable alternative, is

10




operated each year to maintain no more than 8,455 acre-feet of active conservation

storage after comsideration of the amount of sediment accumulated in the reserveir

since completion of Gallegos Idam, or suitable alternative.

{e) The Navajo Nation’s water rights described in subparagraph 3(a), which are to be
serviced under the Setdement Contract as described in subparagraphs (a) and (b) of this
paragraph, may be used for non-irrigation purposes or transferred to other piaces of use
consistent with the provisions of subsection 203(2) of the San Juan River Basin in New
Mexico Water Projects and Settlement Act{ _ Stat. __ ), paragraph 17 of this decree and
the following conditions:

(1) The Navajo Nation, without approval of the New Mexico State Enginerér
or the Court, may change the purpose or place of use of any portion of the fights
described in subparagraph 3(a); provided, that

(1} notice is provided of any proposed change in purpose or place of

use consistent with paragraph 18§;

(i1} such changes do not involve transfers of places of use to locations
outside the State of New Mexico, or to lands that are not held by the United

States im trust for the Navajo Nation or its members as of the date of entry of

this decree, unless such lands are subsequently declared by the Secretary of

the Interior to be held in trust by the United States for the Navajo Nation
pursuant o section 3 of the Act of June 13, 1962 (76 Stat. 96}, as amended by

the Act of September 25, 1970 (84 Stat. §677;

{1ii) the point of diversion is not changed;
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(iv} the depletion quantities specified in subparagraph 3(a) are not

exceeded as a result of the changes;

{¥) the average annual diversion during any period of ten consecutive
years for all uses made under the rights provided in subparagraph 3(a),
including uses provided under the alternate water source provisions of
subparagraph 9.2 of the Seftlement Agreement, in the aggregate does not
exceed 333,000 acre-feet per year;

(vi} the total diversion for all uses made under the rights provided in
subparagraph 3(a), including uses provided under the alternate water source
provisions of subparagraph 9.2 of the Settlement Apreement, in the agere g;te

does not exceed 403,950 acre-feet in any one year; and

{vii) no showing is made to and accepted by the Court pursuant to
subparagraph 5(¢}X2) that a change would or does impair other water rights in
the San Juan River Basin in New Mexico.
Any change pursuant to this subsection in the purpose or place of use of a portion of
the rights described in subparagraph 3(a) that would result in the total annnal
diversion or depletion amounts in the aggregate for all uses made under the rights
described In subparagraph 3(a) exceeding the historic agpregate diversion or
depletion amounts, respectively, under said rights shall not be presumed to impair
other water rights solely because of the increase in annual use amounts.

(2) The Navajo Nation shall provide an administrative process for receiving

from Navajo and non-Navajo water users protests of changes in purpose or place of
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use proposed to be made pursuant 1o subparagraph 5(e)(1), and for reviewing and
considering protests and impairment issues that may arise from such changes. The
administrative process shall include consultation with the New Mexico State
Engineer on proposed changes. The Navajo Nation shall not exercise its authority
under subparagraph 5(e)(1) to implement a proposed change in purpose or place of
use unttl the Navajo Nation has consulted with the State Engineer and completed the
Nation’s administrative process for the proposed change, Appeals of Navajo Nation
decisions or actions made pursuant to the administrative process may be reviewed by
the Court.

(3) The uses of water to make the depletions and diversions described in
subparagraphs 3(d), 3(e} and 3{f) that are supplied under the Settlement Contract
pursuant to the alternate water source provisions of subpatagraph 9.2 of the
Settlement Agreement, and that are accounted under the rights described in
subparagraph 3{a) of this decree for the Navajo Indian Imrigation Project in
accordance with said provisions, are hereby approved by the Court.

(4} The Navajo Natton may divert more than an average of 353,000 acre-feet
per year during any period of ten consecutive years, or more than 405,950 acre-feet in
any one year, for the aggregate of all uses under the rights provided in subparagraph
3{a), including uses provided under the alternate water source provisions of
subparagraph 9.2 of the Setflement Agreement, only pursuant to application with the
New Mexico State Engiﬁeer and subject to nﬁn‘impainnent of other water rights in

New Mexico in accordance with state law, uniess the rights provided in subparagraph
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3(a) are used solely for irrigation purposes on the Navajo Indian Irrigation Project

and to implement subparagraph 9.2 of the Settlement Agreement.

(f) If the Navajo Nation in any period of ter. consecutive years madvertently diverts
or depletes water in excess of the ten-year average limitations described in subparagraph
 3(a), the Nation, in the year following the subject period, shall forego the diversion and nse
under subparagraph 3(a) of amounts of water that are equal to the quantities of excess
diversion and depletion, respectively, for the sﬁbj ect period. Ifthe Navajo Nation In any vear
inadvertently diverts or depletes water in excess of the maximum allowable annual quantities
described in subparagraphs 3(a), 3(b) or 3(c), the Nation in the following vear shal forego
the diversion and use under the applicable subp'aragraphs of amounts of water that are equal
to the quantities of excess diversion and depletion.

(g} The Navajo Nation’s rights to divert water for imrigation uses under
subparagraphs 3{e) and 3{f) shall be sﬁbject to the maximum allowable annual diversion
quantities specified in the subparagraphs only if the New Mexico State Engineer or the Court
enforces annual diversion quantity limits on all non-Navajo Nation irrigation uses in the San
Juan River Basin in New Mexico in accordance with such guantities as may be adjudicated
by the Court, but shall at all times be subject to;

(1) supplying the annual depletion quantities specified in subparagraphs 3(e)
and 3(1), respectively; and

(2) supplying a farm delivery requirement of 3.3 acre-feet per acre per year
for irrigation uses under the Hogback-Cudei and Fruitland-Cambridge irrigation

projects.
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Those portions of the annual diversion and depietion quantities specified in subparagraphs
3fe) and 3(f) that are transferred to non-irrigation uses shall be administered and managed in
the same mannet as other direct flow diversions for non-lrrigation uses i the San Juan River
Basin in New Mexico.

{h) The Navajo Nation™s right for the Fruitland-Cambridge Irrigation Project under
subparagraph 3(f} to divert at a maximum diversion flow rate of 100 cubic feet per second
shall not be fully exercised if the Court determines that rehabilitation and maintenance of the
Project has resulted in a lesser flow rate being needed to supply the peak demand of the
Project; provided, that the Nation shall not be required solely by virtue of the rehabilitation
and maintenance to forego exercise of sald maximum diversion flow rate right for the Projéct
to less than 83.4 cubic feet per second. Reductions in diversions by the Project below 83.4
cubic feet per second at times may be required, however, if current beneficial uses requirs
less water.

(i) The Navajo Nation's rights to divert and deplete water for irrigation uses under
subparagraphs 3(c) and 3{f) may be increased using the approach or methodology that the
Court adopts to determine irrigation water right amounts and diversion rates in this case if
application of the approach or methodology adopted would result in annual diversion and
depletion quantities that exceed those described herein or in an annual farm delivery
requirement for the Hogback-Cudei and Fruitland-Cambridge irrigation projects that exceeds
the amount described in subparagraph 5(g). The Navajo Nation’s rights under subparagraphs
3(e) and 3(f), the diversiou rates described in subparagraph 5(h), and the farm delivery

requirernent described in subpatagraph 5(g), shall not be recomputed if the approach or
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methodology adopted by the Court relies on, or results in, annual per acre farm delivery
requirements and diversion and depletion quantities, and maximum per acre ditch diversion
rates, for irrigation uses that are consistent with those given in the report of Hydrographic
Survey approved by the decree entered April 8, 1948, by the First Judicial District Court of
New Mexico within and for San Juan Cownty in the matter of The Echeo Ditch Company, et
al., v. The McDermort Ditch Company, et al., Cause No. 01690 (Echo Ditch Decree}, for
those irrigation rights previously adjudicated by the Echo Ditch Decree,

(i} The Navajo Nation has ﬂ'lf.! right under the water rights described in paragraphs 3,
7 and 8 to re-use tail water and waste water as follows:

{1} The Navajo Nation may collect tail water for an irrigation use for re-use
under the associated water right; provided, that the re-use is measured and the
depletion of water assoclated with the re-use is accounted against the depletion
quantity for the water right. For purposes of this decree, tail water shail include:

(i) amy water collected that has not left Navajo Nation control and
reached the underlying ground water table or discharged into a non-
constructed or natural surface drainage channel; and

(ii} any water that through percolation from irrigation has reached the
underlying ground water table and is pumped for the express purpose of
maintaining the water table at a2 sufficient distance below the root zone to
prevent subirrigation or waterlog damage to fields that otherwise would result
from the initial irrigation use.

{2) The Navajo Nation may collect waste water from a non-irrigation use for
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re-use under the associated water right; provided, that the re-use is measured and the

depletion of water associated with the re-use is accounted against the depletion

quantity for the water right. For purposes of this decree, waste water shall include

any water collected that has not left Navajo Nation conirol and reached the

underlying ground water table or discharged into a natural surface drainage channel.
(3} Re-use of water by the Navajo Nation shall not increase the depletion

rights or the diversion rights of the Navajo Nation.

6. DIVERSIONS FOR NAVAJO-GALLUP PROJECT USES IN ARIZONA.

The Navajo Nation may confract with the United States to divert up to 6,410 acre-feet in any
one year of surface water from the San Juan River in New Mexico for uses on Navajo lands,
including lands held by the United States in trust for the Navajo Nation or members of the Navajo
Nation and lands held in fee ownership by the Navajo Nation, within the State of Arizona solely for
purposes of the Navajo-Gallup Water Supply Project as anthorized by section 104 of the San Juan
River Basin in New Mexico Water Projects and Settlement Act {_ Stat. ), with a maximum
diversion flow rate of 17.7 cubic feet per second; provided, that the water delivery contract between
the Navajo Nation and the United States is executed to provide such a contract right for the diversion
of water in New Mexico for delivery to uses in Arizona consistent with section 104 of the Act. The
diversion of water in New Mexico for Navajo-Gallup Water Supply Project uses in Arizona shall be
serviced under New Mexico State Engineer File Nos. 2849 and 3213, and shall be administered
consistent with the provisions of the Upper Colorado River Basin Compact and the San Juan River
Basin in New Mexico Water Projects and Settlement 'ﬁ{}t. Also, the diversion of water in New

Mexico for Project uses in Arizona shall continue only so long as the water delivery contract remains
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in effect, shall not be transferable to other uses, including uses in New Mexico, and shall not be
leased or otherwise subcontracted to third parties. The contract right for the diversion of water in
New Mexico for delivery to uses in Arizona shall not include carry-over stc-rage.m Navajo Reservoir
from year to year.

7. GROUND WATER RIGHTS,

The Navajo Nation has the right to divert, pump or withdraw, and to consumptively use,
ground water on Navajo lands in New Mexico, including lands held by the United States in trust for
the Navajo Nation and lands held in fee ownership by the Navajo Nation, within the physical
drainage of the San Juan River and its tributaries and in addition to rights to divert ground water for
uses described by paragraphs 8, ¢ and 10, subject to the following conditions: -

(@) The Navajo Nation has a reserved right, with a priority date of June 1, 1868, to
divert up to 2,000 acre-feet of ground water in any one year for beneficial use, including for
municipal, industrial, commercial, domestic, agricultural and other purposes, on lands in

New Mexico that are heiél by the United States in trust for the Navajo Nation, or on other

lands if approved by the New Mexico State Engineer ot the Court; except, that the Navajo

Nation also may use ground water diverted pursuant to this subparagraph on lands that are

held by the United States in trust for members of the Navajo Nation.

(b) The Navajo Nation has the right to divert ground water for municipal, industrial,
commercial, domestic or agricultural uses, in addition to the rights described in subparagraph

(a) of this paragraph and any ground water uses described by paragraphs 8, 9 and 10, subject

to the followang conditions:

(1) The Navajo Nation has the authority to make additional diversions of
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ground water in the San Juan River Basin in New Mexico on lands held by the
United States in trust for the Navajo Nation as of the date of entry of this decree;
.prcwi{iedj that:

{t) the Navajo Nation shall give notice of intent to driil or pump wells
to effectuate such additional diversions of ground water by publication in a
newspaper of genersal circulation within the San Juan River Basin in New
Mexico once per week for three consecutive weeks and by letter to the New
Mexico State Engineer, both such forms of notice to be completed at least 30
days prior to drilling new wells or to ncreasing pumping from existing wells,
and to specify the proposed purpose and place of use, point of diversiufn,
annial diversion and depletion amounts, and sources of ground water;

(i} the priority dates of the additional diversions of ground water
under subparagraph 7{b)(1) shall be the respeciive dates of notice o the State
Engineer; except, that replacement wells shall retain the priority dates
associated with the wells replaced; and

{tii) such diversions of ground water are subject to the other
provisions of paragraph 7, except for subparagraphs 7(a) and 7{(b)2).

The Navajo Nation shall provide an admunistrative process for receiving from Navajo
and non-Navajo water users protests of additional diversions of ground water
proposed 0 be made pursuant to this subparagraph, and for reviewing and
considering protests and impairment issues that may arise from such additional

diversions. The administrative process shall include the Navajo Nation consulting
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with the New Mexico State Engineer on proposed diversions, any necessary
replacement water plans that may be required as per subparagraph 7(c), and
impairment issues. The Navajo Nation shail cit/‘;,xercise its authority under this
subparagraph to 2pprove or implement a proi}ﬂsed additional diversion of eround
water until it has consulted with the State Engineer and completed the administrative
process for the proposed diversion. The Counrt shall have jurisdiction to resolve
disputes, if any, between the Navajo Nation, the New Mexico State Engineer or other
parties to this case regarding whether additional ground water diversions allowed by
the Navajo Nation comply with the criteria stated in this paragraph.

{(2) The Navajo Nation may appropriate ground water under state law for
additional diversions of ground water in the San Juan River Basin in New Mexico on
lands not held by the United States in trust for the Navajo Nation as of the date of
entry of this decree.

(3) The additional diversions of ground water under subparagraph 7(b) shal}
not impair the exercise of other surface water and ground water rights either within
the physical drainage of the San Juan River Basin or in other basins.

{4) The additional diversions of ground water under subparagraph 7(b) may
supply uses cn lands in New Mexico that are held by the United Sﬁws in trust for the
Navajo Nation or members of the Navajo Nation or held in fee ownership by the
Navajo Nation, or on other lands if transferred in accordance with the provisions of
paragraph 17; except, that dive.rsions of ground ﬁater in the San Juan River Basin in

New Mexico may be delivered for domestic and sanitary uses in the San Juan River
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' Basin in Arizona in accordance with the provisions of subparagraph 7{g).

(5} No additional diversions of ground water under subparagraph 7(b) shail
be made until a madel of ground water flow for the physical area of the San Juan
River Basin in New Mexico, plus any perfinent adjoining areas, has been approved by
the New Mexico State Engineer orthe Court to determine impacts of existing ground
water rights and new diversions of ground water on flow of the San Juan River for
the purpese of conjunctively administering surface and ground water sources. Oncea
model is approved, a proposed additional diversion of ground water is subject to New
Mexico State Engineer approval of a replacement plan to offset the depletions of
streamflow attributable to the additional diversion, if sucha plan is required pursua:nt
to subparagraph 7(c).

. (c) The Navajo Nation each year shall offset the cumulative reduction in the flow of
the San Juan River during the year that s caused by all diversions and uses of ground water
by the Navajo Nation under the rights described in subparagraphs (a) and (b) of this
paragraph in the aggregate, and that is in excess of 2,000 acre-feet per year of cumulative
reduction, in accordance with a replacement water plan approved by the New Mexico State
Engineer. The replacement water plan shall specify and schedule how the Nation will satisfy
this offse’r.:_ requirement annually by forbearing use of specific surface water righits to flows of
the San Juan River stream system that are described by paragraph 3 in a total amount of
depletion équal to the amount of cumulative flow reduction for each vear that is in excess of
2,000 acre-feet per year, and in such a manner as to offset the river flow mpacts at the

tocations of impact. In addition, if the offset requirement necessitates a transfer or dedication
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of Navajo Nation rights under the Settiement Contract to below Mavajo Dam, the State
Engineer may determine conditions for dam releases to effectuate the transfer or dedication,
Such conditions may include exceptions for periods when replacement water, in the State
Engineer’s judgment, is not needed to avoid impairment to other water rights or interstate
compact delivery requirements.

(d) Diversions and uses of ground water in New Mexico on lands that are held by the
United States in trust for the Navajo Nation, or held in fee ownership by the Navajo Nation,
by agencies of the United States, including the Bureau of Indian Affairs and Indian Health
Service, for municipal, industrial, commercial and domestic purposes for the benefit of the
Navajo Nation or its members shall be inchuded within and accounted against the Naw{io
Nation’s rights to divert and use pround water under subparagraphs (2) and (b) of this
paragraph.

(¢) Diversions and uses of gronnd water underlying the area of the Navajo Indian
Irrigation Project shall be incinded within and accounted against the Navajo Nation’s rights
to divert and use ground water under subparagraphs (z) and (b) of this paragraph; except, that
any re-use of irrigation tail water that through percolation from irrigation of Project lands had
reached the underlying ground water table and is pumped for the purpose of maintaining the
water table at a sufficient distance below the root zone to prevent waterlog damage to Project
fields that otherwise would result from the irrigation use may be included within the Navajo
Nation’s rights under subparagraph 5()(1) to re-use tail water so long as the depletion of
water associated with the re-ﬁse is accounted against the depletion tiuantity for the Project

described In subparagraph 3(a).
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() The Navajo Nation may use ground water diverted or withdrawn from within the
San Juan River Basint in New Mexico in areas of the State of New Mexico located outside
the physical drainage of the San Juan River and its tributaries; provided, that such diversion
and use shall:

{1} be accounted against the rights of the Navajo Nation to divert ground
water described in subparagraphs 7(a) and 7(b); and

(2} comply with the other provisions of paragraph 7.

{g) The Navajo Nation may diverf or withdraw ground water from the San Juan
River Basin in New Mexico for use in the San Juan River Basin in Arizona, and may use in
the San Juan River Basin in New Mexico ground water withdrawn from the San Juan River
Basm in Arizona, for domestic and sanitary purposes on lands that are held by the United
States in trust for the Navajo Nation or members of the Navajo Nation or held in fee
ownership by the Navajo Nation; provided, that:

(1) the depletion of the flow of the Colorado River at Lee Ferry resulting
from such uses made in the State of New Mexico s a part of the consumptive use
apportionment made to the State of New Mexico by Article 111 of the Upper Colorado
River Basin Compact, and the depietion of the flow of the Colorado River at Lee
Fe;ry resulting from such uses made in the State of Arizona 1§ a part of the,
consumptive use apportiomment made to the State of Arizona by Article III of the
Upper Colorade River Basin Compact;

{2} such uses are not inconsistent with the rights of the Navajo Nation, or of

the United States as trustee for the Navajo Nation, t¢ make such diversions and uses
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of water within the State of Arizona;

(3) the total of such diversions made within the State of New Mexico and
delivered for uses in Arizona, plus the total of diversions made within the State of

Arizona and delivered for such uses in New Mexico, pursuant to subparagraph 7(g)

does not exceed 400 acre-feet in the aggregate;

(4) such diversions and uses within the State of New Mexico shail be

accounted against, and otherwise comply with, the rights of the Navzjo Nation o

divert and use ground water described in subparagraphs 7(a) and 7(b); and

(5) the rights of the Navajo Nation to make such diversions and uses shall not
be leased, exchanged or otherwise transferred for use by other parties or for other
PUrposes,
{h) The Court retains jurisdiction to review any matter arising from the provisions of .
paragraph 7; except, that another court may have competent Jjurisdiction over issues of
impairment to water rights in basins other than the San Juan River Ba..ain or in other states.
8. JOINT HYDROGRAPHIC SURVEY ~ RESERVED RIGHTS.

The Navajo Nation has reserved rights for historic and existing water uses on lands in the San
Juan River Basin in New Mexico that are held by the United States in trust for the Navajo Nation,
which rights have a priority date of June 1, 1368; except, that historic and existing uses. that are
included within the supplemental carriage water provisions described in paragraph 4 are not reserved
rights. The reserved rights for historic and existing irrigation uses and related purposes on the
Navajo Indian Irrigation Project, the Hogback-Cudei Trri gation Project and the Fruitland-Cambridge

Lrrigation Project are included in the reserved rights amounts specified by subparagraphs 3(a), 3(e)
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and 3(f}, respectively. Reserved rights for historic, existing and future municipal, industrial,
commercial and domesfic uses, including residential agricultural uses such as vard and stock
watering, are included in the rights amounts specified by subparagraphs 3(b), 3(c), 3(d) and 7(a).
Pursuant to paragraph 20 and paragraph 4.0 of the Settlement Agreement, the Navajo Nation may
petition the Court for entry of a supplemental decree guantifving and adjudicating reserved rights of
the Navajo Nation for historic and existing uses that are not included in paragraph 3-or subparagraph
7(2) upon completion by the State of New Mexico and the United States of a Joint Hydrographic
Survey Report that desenbes such historic and existing uses. Entry of this decree or any such
supplemental decree shall not be intended to prohibit changes in the point of diversion or purpose or
place of use of the Navajo Nation's reserved rights under Federal law. The conditions under which
the Navajo Nation may make such changes are specified in paragraph 17, and are subject to the
Court's continwing jurisdiction to administer and enforce this decree as provided in paragraph i4.
9, WATER RIGHTS ACQUIRED UNDER STATE LAW,

The Mavajo Nation may have water rights acguired under New Mexico state law pursuant to
decreed rights or to permits or licenses issued by the New Mexico State Enginaef, and for historic
and existing water uses on lands in the San Juan River Basin in New Mexico that are held in fee
ownership by the Nation. Such rights would exclude any rights to the use of water historically made
by non-Navajo entities on Navajo lands under permits issued by the New Mexico State Engineer that
have not been acquired from said entities by the Navajo Nation. Water rights for historie mumicipal,
mndustrial, commercial or domestic uses, except for de mirdmus uses under patagraph 10, that have
been made on lands which are held in fee ownership by the Navajo Nation and that have not been

made pursuant to decreed rights, or to permits or licenses issued by the New Mexico State Engineer,
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are mcluded in the total water right amounts specified by subparagraphs 3(b), 3(c), 3(d) and 7(a).
Pursuant to paragraph 20 and paragraph 4.0 of the Settlement Agreement, the Navajo Nation may
petitton the Court for entry of a supplemental decree quantifying and adjudicating the water rights of
the Navajo Nation under state law. Entry of this decree or any such supplemental decree shall not be
intended to prohibit changes in the point of diversion or purpose or place of use of the Navajo
Nation's water rights under Federal and state law, nor shall they be intended to limit in any way the
right and ability of the Navajo Nation to acquire and transfer additional water rights perfected under
state law. The conditions under which the Navajo Nation may make such changes are specified in
paragraph 17, and are subject to the Court's continuing jurisdiction to administer and enforce this
decree as provided in paragraph 14 i
10. DE MINIMUS USES.

The MNavajo Nation shall have the right to allow individual members of the Navajo Nation to
divert and use surface water from springs and ground water in the San Juan River Basin in New
Mexico without regard to the limitations and quantities of water rights described in paragraphs 3
through 9 solely for residential domestic and stock tank uses, excluding irrigation uses and
stockponds, on Navajo lands, including lands held by the United States in trust for the Navajo Nation
and lands held in fee ownership by the Navajo Nation; provided, that such diversion and use of water
does not involve the diversion and use of water under the water rights described in paragraphs 3,
through 9, the diversion or conveyance of water by the project facilities authorized by the San Juan
River Basin in New Mexico Water Projects and Settlement Act{  Stat.  Jand preceding Actsof
Congress, or the diversion and delivery of water by public water supply systems. The right under

this paragraph to de minimus uses is a reserved right of the Navajo Nation.
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11. ALLOTTEES.

Individual members of the Navajo Nation that have been allotted lands, by the United States
by public land orders or otherwise, within the San Juan River Basin in New Mexico may have claims
to reserved rights to the use of water. This decree does not quantify the nature, extent or priority of
such rights; however, historic and existing water uses on such allotted lands shall be determined bv
the Joint Hydrographic Survey Report to be completed by the State of New Mexico and the United
States pursnant to paragraph 4.0 of the Settlement Agreement. Any rights for such allotted lands that
are adjudicated by the Court that are in excess of the historic and existing uses on those lands that are
described in the Joint Hydrographic Survey Report shall be fulfilled or serviced by rights of the
Navajo Nation quantified in this deeree or shall be offset by a corresponding and aquivaIeizt
reduction of use of rights of the Navajo Nation quantified in this decree.

12, LIMITATIONS,

The Navajo Nation is hereby enjoined from the diversion or depletion of the surface or
underground waters within the San Juan River Basin in New Mexico except in accordance with the
rights described in this decree, rights in any supplemental decrees adjudicating water rights acquired
by the Navajo Nation after entry of this decree, or rights under New Mexico State Engineer permits
or licenses acquired after the date of entry of this decree. Beneficial use shall be the limit of the
rights to use water adjudicated to the Navajo Nation by this decree. The Navajo Nation shall not be
entitled to receive, nor shall the United States or the State of New Mexico be required to deliver, nor
shall non-Navajo water users be required to curtail water uses to provide to the Navajo Nation, any
water not then necessary for beneficial use under the rights adjudicated herein or acquired hereafier.

This decree is binding upon political subdivisions, utilities, agencies and other entities of the Navajo
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Nation and the United States, and on successors and assigns.
13. DISCLAIMERS.

Except as explicitly provided herein, nothing in this decree confers jutisdiction on the New
Mexico State Engineer to administer or regulate the use of federally reserved rights on lands held by
the United States in trust for the Navajo Nation or lands allotted by the United States to members of
the Navajo Nation, nor does this decree limit the authority of the State Engineer to administer public
waters of the San Juan River Basin on lands other than those held by the United States in trust for the
Navajo Nation. Because the description of the Navajo Nation's water nghts adjudicated in this
decree is based upon a negotiated settlement, the procedures and methods used to quantify and
deseribe the Navajo Nation's water rights in this decree shall not be binding under the law of the case
doctrine upon auy other water right claimant, the State of New Mexico, or the United States in the
adjudication of other water rights in this case and should not be relied upon as precedent under the
stare decisis doctrine im any other water right adjudication suit. Nothing herein is intended to
adjudicate or encumber water rights under New Mexico State Engineer File Nos. 2847, 2348, 2849,
2875, 2883, 2917 or 3215, or 2847, 2849, 2873, 2917 combined, except for the amounts and uses of
water specifically adjudicated to the Navajo Nation in subparagraphs 3(a), 3(b} and 3(c} of this
decree, subject to the limitations set forth in paragraph 3, and for the amount of diversion to supply
the water deIive;}f contract between the Navajo Nation and the United States for Mavajo-CGallup
Water Supply Project uses adjudicated in paragraph 6.

14, RETAINED JURISDICTION,
This decree is a final order under Rule 1-054(C) NMRA 200, and it may be modified only

pursuant to Rule 1-060(B)Y NMRA 200_. This Cowrt retains jurisdiction for the administration and
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enforcement of the rights adjudicated in this decree, including entry of such supplemental orders as
are necessary for the administration of this decree.
15. METERING OF WATER USES.

As part of the metering and monitoting of water uses in the San Juan River Basin in New
Mexico, the Navajo Nation shall be responsibie for etering and monitoring its uses of water under
this decree as follows:

(2} The Navajo Nation within two vears from the date of entry of this decree shall
cause to be installed and maintained flumes, gages, stage recorders, totalizing meters or other
flow measuring devices on all surface water and ground water diversions, including re-uses
under subparagraph 5(j) but excluding uses under rights that may be quantified and
adjudicated in supplemental decrees pursuant to paragraphs 8 and 9, within the physical
drainage of the San Juan River Basin in New Mexica; except, that diversions may be
estimated using technically sound methodologies where actual measurement of uses is not
practical for technical or economic reasons. The Navajo Nation also shall cause to be
installed and maintained remote sensing squipment on surface water diversion gages for
ditch diversions under its rights from the Animas River and from the San Juan River,
includig Navajo Reservoir. The Nation shall be responsible for rating all gages and for
callacting_the data necessarv to accura;tely account diversions in the San Juan River Basinin
New Mexico for administration of this decree.

{b) The Navajo Nation within two years from the date of enfry of thas decree shall
cause to be installed and maintained storage or water surface gages at all re-regulation

storage reservoirs on the Navajo Indian Irrigation Project. In addition, the Navajo Nation
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shall cause to be installed and maintained recording or remote sensing equipment on
Teservolr storage gages at all re-regulation storage reservoirs on the MNavajo Indian hrigation
* Project, and shall maintain such records of inflows to and releases from reservolr storage, as
may be necessary to determine reservoir losses and the storage of tributary inflows to the
Teservoirs under subparagraph 5(d)(4). The Nation shall be responsible for updating and
maintaining current elevation-area-capacity data for the TeSeIVOIrS.

(¢) The New Mexico State Engineer shall be granted access to diversion data, and
shall be allowed to inspect flow and storage measurement facilities and gages upon

reasonable request to the Navajo Nation, 25 may be necessary to administer the diversion and

use of water from the San Juan River stream system.

{d) The Navﬁjo Nation beginning the year following the date of entry of this decree
shall during June or July each year conduct a field inventory of irrigated acreage on the
Navajo Indian Irigation Project, the Hogback-Cudei Irrigation Project and the Fruitland-
Cambridge Irrigation Project, and shall provide the results of the inventory fo the Ne.w
Mexico State Engineer within two weeks of completion of the inventory. The Nation shail
allow the State Engineer to participate, in cooperation with the Nation, in conducting the
acreage invemtory. Aerial photographs, satellite imagery or other records or docurnentation
may be u:sed in conjunction with field surveys to determine or verify lands irrigated in a
particular year,

(g} Depletions for the uses described in subparagraphs 3(b), 3(c) and 3(d} sha!l be
computed as diversion less measured return flow. The Navajo Nation shail. be responsible

for measuring any return flows,




{f) The Navajo Nation shall meter farm deliveries for irrigation uses on the Hogback-

Cudei and Fruitland-Cambridge irrigation projects using technically sound methods if the

State Engineer or the Coust requires the metering of farm deliveries on ditches diverting from

the San Juan River below Navajo Dam and the Animas River to adminigter water rights in

the San Juan River Basin in New Mexico.
16. RECORDS OF WATER USE.,

The Navajo Nation shall within two years from the date of entry of this decres, and annually
thereafter, prepare and maintain detailed and accurate records of the acreages of all Navajo lands,
inchuding lands held by the United States in trust for the Navajo Mation and lands owned by the
Navajo Nation in fee, in the San Juan River Basin in New Mexico irrigated each year from the San
Juan River, its tributaries or underground water sources, and of the annual diversions and depletions
of water, inchuding re-uses, for its uses in the San Fuan River Basin in New Mexico from the San
Juan River, its tributaries and underground water sources, all stated sepamtély as to each source of
- water. The Navajo Nation shall prepare and submit to the Secretary of the Interior and the New
Mexico State Engineer on or before October 1 of each vear a report of its records and calculations of
actual acreage irrigated and diversions and u:iepletiﬂns of San Juan River Basin waters for the
previous calendar year. The records and calculations shall be segregated by each use specified in
paragraphs 3 through 11 of this decree; provided, that the Navajr_:r Nation is not required to provide
records of irrigated acreage, diversions or depletions for uses described by paragraphs § and 9 until
such time the Court emters a supplemental decree quantifying and adjudicating rights for such uses.
Diversions and depletions may be estimated using technically sound methodologies where actual

measurement of uses is not practical for techmical or economic reasons. The reports of the Navajo
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Nation prepared pursuant to this paragraph aiso shall inchide documentation as to which rights .
adjudicated herein are being used, if any, to service or offset water uses by Allottees pursuant to the
provisions of subparagraph 4.4.2 of the Settlement Agreement.
17. ADMINISTRATION.
. The Navajo Nation shail have authority to administer the Nation’s diversion and use of water
under the rights adjudicated by this decree as follows:
{(a) The Navajo Nation shall within two years from the date c;f entry of this decree
¢ause 1o be installed and maintained headgates on all surface water diversions from the San
Juan River stream system in New Mexico; except, that no headgate will be required for 2
diversion from a tributary to the San Juan River so long as the Nation and the State Enginder
agree that there will not be sufficient benefit to justify the cost of a headgate. The State

Engineer shall be allowed to inspect diversion headgates upon reasonable request to the

Mavajo Nation.
(b} The Navajo Nation shall have jurisdiction, authority and responsibility to

measure, distribute, administer and regulate the use of water under the water rights that are '
adjudicated to the Nation by this decree beginning at the points of diversion, subject to the
provisions of this decree and the Settlement Agreement. The New Mexico State Engineer
shatl have authority, in cooperation with the Navajo Nation, to monitor the Navajo Nation’s
uses of water from the San Juan River stream system for compliance with this decree. The |
Court retains jurisdiction to resolve disputes, if any, between the Navajo Nation, the State
Engineer or other parties to this case regarding whether the Nation is properly regulating use

of water in compliance with the rights adjudicated by this deeres or acquired after the date of
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entry of this decree, or in compliance with applicable conditions of 2 water rights transfer
made in accordance with this decree.

{¢} The Navajo Nation shall have authority to change the purpose and place of use of
its reserved rights deseribed by paragraphs 3, 7(a) and 8 and its ground water rights described
by subparagraph 7(b}(1) on lands held by the United States in trust for the Navajo Nation in
New Mexico, subject to the conditions and limitations of subsection 104{h) of the San Juan
River Basin in New Mexico Water Projects and Settlement Act (__ Stat. ) and
subparagraphs 3(d)(3), 53(2), 7(c) and 7{(g) of this decree; provided, that:

(1) notice is given of any proposed change in purpose or place of use
consistent with paragraph 18; :

(2) such changes do not involve transfers of places of use to locations cutside
the State of New Mexico, or to lands that are not held by the United States in trust for
the Navajo Naticn or its members as of the date of entry of this decree, unless such
lands are subsequently declared by the Secretary of the Interior to be held in trust by

the United States for the Navajo Nation pursuant to section 3 of the Act of Tune 13,

1962 (76 Stat. 96), as amended by the Act of September 25, 1970 (84 Stat. 867);

{3) the source of water supply is not changed;
{4) the point of diversion is not changed if the diversion is from the San Juan

River or the Animas River;

(5) the diversion and depletion guantities specified in paragraphs 3, 7(a) and

8 for the subject reserved right are not exceeded as a result of such ﬂhﬁnges;.and

(6) such changes would not impair other water rights.

X%
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The Navajo Nation shall provide an administrative process for recetving from Navajo and
non-Navajo water users protests of changes in parpose or place of use proposed o be made
pursuant to this subparagraph, and for reviewing and considering protests and impairment
issues that may arise from such changes. The adminisirative process shall include the Navajo
Nation consulting with the New Mexico State Engineer on proposed changes and impairment
issues. The Navajo Nation shall not exercise its authority under this subparagraph to
implement a proposed change in purpose or plan;,e of use until it has consulted with the State
Engineer and completed the administrative process for the proposed change. The Court
retains jurisdiction to resolve disputes, if any, between the Navajo Nation, the New Mexico
State Engineer or other parties to this case regarding whether changes allowed by the Navajo
Nation in the purpose and place of use of its reserved rights comply with the above stated
¢riteria. Other transfers of reserved rights or ground water rights-adjudicated by this decree,
including transfers that involve & change in the point of diversion on the San Juan River, the
Animas River or 1o a location off lands that are held by the United States in trust for the
Navajo Nation, or that involve a change in the place of use to 2 location off lands that are
held by the United States in trust for the Navajo Nation or its members, may be made
pursuant to application with the New Mexico State Engineer and in accordance with state
law,

{d) The following standards of review shall be recognized by the Court in its review
of any Navajo Nation decisions or actions made pursuant to subparagraphs 5(¢), 7(b)1) or
17(c), such that the Court may reverse & Navajo Nation decision only if:

(1) the Nation acted fraudulently, arbitrarily or capriciously;
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(2) the decision of the Nation is not supported by substantial evidence based
on the whole record on appeal;

(3} the action of the Nation was outside the scope of its anthority under the
decree; or

{4) the action of the Nation was otherwise not in accordance with this decree
or applicable law.

(e} The Navajo Nation may acquire, and may subsequently change the point of
diversion and purpose and place of use of, water rights that are not included in this decree in
accordance with state law; provided, that such rights retain the pricrity date and other
elements of the decreed, licensed or permitted right so acquired. The New Mexico State
Engineer shall retain jurisdiction to administer and reguiate the use and transfer of water
rights that are acquired under state law, inchuding the rights adjudicated under subparagraph
(b} 2)and rights that may be adjudicated by supplemental decree pursuant to paragraph ¢ of
this decree.

(f) The Navajo Nation shail have authority to administer and regulate the leasing and
contracting of the Nation’s water rights adjudicated by this decree; provided; that;

(1) any change in the purpose and place of use or a change in the point of
diversion of any of the Nation's water rights shall comply with the provisions of
paragraph 17;

(2} the provisions of section 305 of the San Juan River Basin in New Mexico
Water Projects and Settlement Act {___ Stat. ___) shall apply to any subcontract

between the Navajo Nation and a third party of the Nation’s rights to the delivery of
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water under the Settlement Contract between the United States and the Navajo
Nation referred to in subparagraph 5(2), including the requirement that the Secretary
of the Interior must approve such subcontracts;

{3) the provisions of section 306 of the San Juan River Basin in New Mexico
Water Projects and Settlement Act(_ Stat. ) shall apply to leases, contracts or
other agreements that the Navajo Nation may enter to provide water for use by other
parties under the Nation’s water rights that are not subject to the Settlement Contract:
and

(4} the development and use of ground water by the Navajo Naticn shall

comply with the provisions of paragraph 7.

The non-use of the Navajo Nation’s reserved rights by a leasee or contractor to the Nation
shall in no event result in a forfeiture, abandonment, relinguishment or other loss of all or
any part of the reserved rights described in paragraphs 3, 7(a), 8 and 10 of this decree.

(g} The Navajo Nation's water rights adjudicated herein shall not be leased,
comtracted, exchanged, forborne or otherwise transferred for use directly or indirectly outside
the boundaries of the State of New Mexico without the consent of the State of New Mexico,
acting through the New Mexico Interstate Stream Commission, and unless in compliance
with applicable law. The Navajo Nation, consistent with the Settlement Agreement and
section 404 of the San Juan River Basin in New Mexico Water Projects and Settlement Act
{___ Stat. __ ), may forbear use of a portion of its rights described in subparagraphs 3(a) or
3{b) as necessary to allow Navajo Nation municipal and domestic uses to be made in Arizona

under the Navajo-Gallup Water Supply Project during years that the Secretary of the Interior
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pursuant to section 403 of the Act allocates a shortage in the Navajo Reservoir water supply
to the Nation’s uses in Arizona under the Project. Except as provided in this paragraph,
nothing in this decree shall be construed to establish, address, prejudice, or prevent any party
from litigating, whether or to what extent any law or compact does or does not permnit,
govern, or apply to the lease, contract, exchange, forbearance or transfer of the Navajo
Nation’s water rights for nuse directly or indirectly in an area outside the State of New
Mexico.

(1) The Navajo Nation shall have the jurisdiction, authority and responsibility to
adjust its headgates and other diversion works to ensure that its diversions of water comply
with the Nation’s rights to divert as adjudicated by this decree or subsequently acquirgd.
During tines when the Secretary of the Interior has determined and allocated shortages
pursuant to section 11(a) of the Act of June 13, 1962 (76 Siat. 96j, and section 403 of the San
Juan River Basin in New Mexico Water Projects and Settlement Act{___ Stat. ), ortimes
when 2 priority call on the San Juan River or its tributaries is in effect or would have been in
effect but for the provisions of subparagraph 9.2 of the Setilement Agreement, the New
Mexico State Engineer shall have authority, in cooperation with the Navajo Naticn, to
monitor the Navajo MNation's diversion and use of water from the San Juan River stream
system to ensure that the waters are being beneficiallv used in compliance with this decree,
and shall have authority to request the Navajo Nation to make any appropriate adjustments to
its diversions as necessary to comply with the provisions of this decree and the proper
adminigtration of diversions in the San Juan River Basin in New Mexico. The Navajo

Nation shall maintain its diversion, conveyance and storage facilities in good repair so as to
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prevent waste, The Court retains jurisdiction to resolve disputes, if any, between the Navajo

Nation, the State Engineer or other parties to this case regarding whether diversions of water
- by the Navajo Nation are being made in compliance with the rights adjudicated by this decrae
or acquired after the date of entry of this decree, or in compliance with applicabie conditions
of a water tights transfer made in accordance with this decree, or are bemyg administered
properly.

(i) The Navajo Nation shall drill, maintain and abandon ground water diversion wells
in & manner consistent with public health and safety and applicable laws and regulations.
The Navajo Nation shall require that well completion logs be prepared for all newly drilled
wells. Copies of well completion reports and well drilling logs shall be provided to the New,

Mexico State Engineer on a quarterly basis.

{j) The Navajo Nation shall construct and maintain, and breach if necessary, storage
dams and reservoirs in a manner consistent with public health and safety and applicable laws
and regulations. The Navajo Nation shall require that as built drawings be prepared for all
newly constructed or rehabilitated dams; except, that dams that are 10 feet or fess in height as
measured from the downstream toe to the dam crest and dams that impound 10 acre-feet or
less of water as measured by the volume of water stored at the spillway crest are exempt from
sich requirement for purposes of this decree, Copies of as built drawings for dams, and,
copies of dam inspection reports on both newly constructed dams and existing dams, shall be
provided to the New Mexico State Engineﬁr on an annual basis.

18. NOTICE.

In addition o any notice provisions under applicable law, at least 30 days prior to any change
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in the place or purpose of use or point of diversion in the exercise of the water rights identified
herein, the Navajo Nation, acting through the Department of Water Resources, shall complete notice
of such change by publication in a newspaper of general circutation within the San Juan River Basin
in New Mexico once per week for three consecutive weeks and by letter to the New Mexico State
Engineer; except, that de mirfmus nses described in paragraph 10 are exempt from this notice
requirement, and emergency replacement wells and emergency transfers for domestic and sanitary
purposes may be made with less than 30 days notice. Both such forms of notice shall specify the
proposed purpose and place of use, point of diversion, diversion rate, annual diversion and depletion
amounts, and source of water. Uses of water to make the depletions and diversions described in
subparagraphs 3(d}, 3(c} and 3(f) that are supplied under the Settlernent Contract pursuant to the
alternate water source provisions of subparagraph 9.2 of the Settlement Agreement, and that are
accounted under the rights described in subparagraph 3(a) for the Navajo Indian Irrigation Project,
also shall be exempt from this notice requirement. Any use of water for non-irrigation purposes
under the rights associated with the Navajo Indian Irrigation Project is subject to the notice
provisions of this paragraph notwithstanding the authotized uses of Project water specified at section
203 of the San Juan River Basin in New Mexico Water Projects and Seftlement Act( Stat. -
except, that no such notice shall be required to implement the alternate water source provisions of
subparagraph 9.2 of the Settlement Agreement to make the depletions and diversions described in
subparagrephs 3(d), 3(e) and 3(f) regardless of whether part or all of the imigation rights for the
Hogback-Cudei and Fruitland-Cambridge itrigation projects have been transferred to non-irrigation
uses.

19, SAN JUAN-CHAMA PROJECT.
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Nothing in this decree shall be coustrued to prohibit the Navajo Nation from acquiring the
use of water diverted to the Rio Grande Basin via the San Juan-Chama Project authorized by the Act
of June 13, 1962 (76 Stat. 96); provided, that the acquisition of such water:

(a) is made by subcontract with existing contractors of said Project or by reallocation
of Project water and subsequent contract with the Secretary of the Interior, subject to
approval of the New Mexico Interstate Stream Commission; and

(b) does not result in an increase in the amount of water required to be diverted by
the Project from the San Juan River Basin to supply a Project vield of 96,200 acre-feet per
year at Heron Diam.

Nothing in this paragraph shal} be construed to abrogate the Secretary of the Interior’s Dbligﬂtiﬂ;ls
under existing water delivery and repayment contracts for the San Juan-Chama Project or under
existing reservations or allocations of Project water,

20. SUPPLEMENTAL DECREES.

The Navajo Nation may petition this Court for supplemental decrees to adjudicate rights
pursuant to:

(a) hydrographic surveys of historic and existing uses as provided by paragraphs §
and 9 and by paragraph 4.0 of the Settlement Agreement:

(b} appropnations it may acquire afier entry of this decree; or

(¢) rights that may derive from additional allocations of water made to the Navajo
Nation pursuant to paragraph 8.0 of the Settlement Agreement.

The Navajo Nation also may petition this Court to r¢-adjudicate the priority date for the reserved

rights described in patagraphs 3, 7(a), 8 and 10 if the Court adjudicates a priority date earlier than
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June 1, 1868, to another party in this case.
21. INCORPORATION OF SETTLEMENT AGREEMENT.

The terms and conditions of the San Juan River Basin in New Mexico Navajo Nation Water
Rights Settlement Agreement, signed by the State of New Mexico and the Navajo Nation on

and executed by the Secretary of the Interior on excluding the

Appendices thereto, are incorporated as though fully set forth herein. By this decree, the Court takes
no action and makes no determination to approve or disapprove the San Juan River Basin in New
Mexico Water Projects and Settlement Act(___Stat. ), the Settlement Contract, or the schedule
of anticipated depletions from the Upper Basin prepared by the New Mexico Interstate Stream
Commission and referred to in subparagraph 6.1 of the Setilement Agreement, Any amendments fo
the Settlement Agreement made pursuant to subparagraph 13.6 of that agreement and subsequent to
entry of this decree shall be binding as between the parties to the Settlement Agreement, but shall not
be binding on other parties unless approved by the Court.

22, REVOCABILITY.

Notwithstanding the provisions of paragraph 14, this decree may be revoked by the Court if
the Settlement Agreement is terminated or upon a showing by the Navajo Nation that the conditions
set forth at section 309 of the San Juan River Basin in New Mexico Water Projects and Settlement
Act{___ Stat. _) have not been substantially satisfied. If this decres is revoked, the parties shall
not be bound by it or the Settlement Agreement, including any agreements of the Navato Nation or
the United States relating to the settlement of ¢laims provided pursuant to this decree, the Settlement
Agrecment or the San Juan River Basin in New Mexico Water Projects and Settlement Act, and the

Navajo Nation may petition the Court to proceed with the determination of its rights in this case.
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Nothing in this paragraph prohibits the Navajo Nation, from seeking other remedies for performance

or relief to accomplish the purposes of the Settlement Agreement and Settlement Act. The Navajo
Nation’s right to present to the Court cause to revoke this decree under this paragraph shafl expire on

December 31, 2025.

DATED:

Judge Pro Tempore

L1}
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monnn the Ic-mt H}'drogl'ﬂphlc vaﬂ’}*‘ Repﬂt‘t of the water rights tc- he adjudzcated mﬂus de:m'ee, ﬂ‘lﬂ RN

B .'._-..'-5.'013}66&0115 thereto the ewdence in suppmt thereof and for gomi cause shown

F[NDS that the mﬂtmn shc}uld be granted and

FI'NDS FURTI—]ER that th-:re is nc- ]lISt reasc-n for df:la}' m accardaﬂce mth RuIc 1-{}54(0}?}_:_-. _ ._

a NMRA 1996 and d1rects the entxy raf th:s dacree adjudlcahng water nghts of the Navaja Nat:mn_'_ ' ;: R

IT IS HEREBY 'I:I'rE.]Z?lER,EDj ADIUDGED AND DECREED that

e ; F mal Der:ree (dccree} ﬁled b}’ the Umted States thc State c-f NewMexmu and theNavajn Natmn




E zr S{]PPLEMENT 'm PARTIAL mmL DECREE

. subparagraphs 3{&} 3{3) and S(f) rE:Spectwe]}r, r:lf the Partral Fmal De-:ree dated

T’hf: Court has Junsdlctmn cwer the sub_]ect matter a.nd the part:les in tlus Gase.

> dated U R and is harehy mcerporate-ﬂ thﬂrﬁiﬂ

3 JIZHNT HYDRUGRAPIHC SURVEY RESER‘«T:D RIGHTS

L S&n Juan R_WEI Basm in New Mexmo thaz are hcid by the Umted States ift trust fm‘ the Navajﬂ_s.' L S
- Natmn as de&cnbed m tlns decree and m’thf: Jmnt Hydmgrapmc Survey Report, whmh nghts havc a
a prmnty -:iate r:f June I 1863 n:xcept that }ustouc and emstmg uses that are mciw:led mﬂun the . PRI

. -supplemental camaga watn:r prawsmns descnbed in paragraph 4 ﬂf the Fa;rtxal FmaI Decrca dated ;

' relatcd purpo&es on ﬂle Navajo Indw.n Irrlgatmn Prr:-ject the Hﬂgback—Cudel Imgatmn PIDJ ect and}_ S

: .'.thﬂ Frmtland Cambndge Imgaupn Pru_}ect are 1nc1udf:d m the reserved ughts amuunts spaclﬁed b}r .; o

' .rlght fnrhlstomc and exlstmg Uses and wh_rch are hot 1nr;1uded m paragraph 3 CI'l' subparagraph ?'(a} pf &
':"the Part:al FmaI Decrce shaH m:rt exceed anamlual dwersmn of '_ .. acra feet Cll‘ﬂle quantﬂ:j,F '
t .'of water necessar}' tp suppI}r an annual dapletmn at: the places pf use of | R acrc-feet s

: '.(mcludmg depletmns caused b:,r the partlcular uses pf water and deplenr}ns that are mcldf.:nt 1o the o

T]:us supplementai dECI‘ﬁE is entered pu:suant 1’:0 paragraph 2{} of the Pamal F:nal Decreg'- N

'I'he Nava_]rc: Natmnhas reserved rtghts for the mstnrac and E::'{Istmﬂ' water uses crn lands n 'Ehﬂ L

are nﬂt reserveci nghts The reservcd righrs fﬂr hlstm‘lc aud enstmg nngatmn usps and e R

S
e
r
]
1
“igel
i
T

The tﬂtﬁl annual quantlues pf watcr to whwh ﬂ-mNava]o Natlon has a re:serverl '_

:'Reserved nghts fr:r h15tr:r1c cx1stmg and ﬁlmre murumpal 1ndustr1a1 c::smmerclal and dcrmestm uses IR
mcludmg resudentlal agm:ultu:ral uses such as }ra.rd a:rld stcn::k watenng, are 1nc1udf:d mthc rlghts L

.-._'-'arnr:-unts spﬂmﬁed b}’ subparagTaPhs 3(bJ, 3(c) a(d] anc[ ?(a) of the Parnal Fmal Decree dated }'=_ Sl w




uses. af water} WhlEhEVEI' 1s less and a net waparatmn fmm smakponds ami reservmrs cf

L pﬂrﬂETﬂPh 3 Gf’fhf-‘ Pﬂﬂl&l Flﬂﬂl DEGI‘EE daxed S The fﬂllomgﬂescnptmns are nat_: o
L _Z_intended to prnIant changes m thf: pnmt nf mversmn or purpose DI‘ place c-f use. ef the NELV&]D?-*-'.";:: ::':."f-*;_ :

R Natmns reaewad nghts um:h:r Fadarai law ThE: tonmaonaunder wmchthe Navajo Naucrn may;j‘f,' : i

: _' maka auc.h changas are spamﬁed m paragraph 1? of the Parhal Fmal Dccree date:d

o and ara aubje:ct to thc Courts cnntmmng JLII‘iSdlctmn tD adlmmster and enfnrca 'thlS decree as s BT

- '1' '_-_=prcmdf:d m paragraph 14 of &1& Parnal Flnal Decree

SAN JUAN RanR BAS[N .-:;_::_::;_../;__?:__ S

W

STDCK PONDS

S e SURFACEAREA VDLUME

: :.-"-.'._.PLACE{}FUSE Ll ofactes)” oL @fﬂ_ﬁ} X {M}
SR --'-':-.All stockponds
' described in the™ +.- 21 0
f’é-Jdint-'H}'ﬁmer&iﬂﬁ )
. ,:_.*.'SurveyReport ’

SO The iﬂcatmn, source surfaca area V-::-lume and annual nat evaporatmn c-f aac.h smck pﬂnd "ar '

_. ; de ntlf'ﬂd and descnbed in tha Jomt Hydrc-graphw Sun’ey RePrart attauhad tc: thf: ]mnt motl

Exmm

L :'_capacity 88, often as watar is ava:llabla B R
AR STDCK USE

-- s mmm'r DF WATER _
NO DF DWERSIGN DEELE’-I_ID

acre-faet. Tlhesa water nghts are: descnbed heluw and cansututa tha nghts descnhed m": B

| .NET EVAPDRMIGN’}E{_" ]

The ‘*iavajo Nat:(:-n has the nght tD fiIl and reﬁll each 1dent1ﬁed stock pcrnrei ta 11':s ful] .




S .

' The Navajo Natmn has the nght to ﬁH and reﬁll the lakes descnbed abmre tc:- then' full capamt}? as _' SR

IR SECz_' 14

At stack Wells and spnngs

. described below and i in stock ;‘

- ponds described in'‘the Joint |
H}rclrograph.tc Survey R.eport

The fore gmng clm:rsmn a:ad depleuﬂn ammmts are the annual ammmts of water consumed b}r sto-:;k oAns
ﬁ'nn:rsthe stock weﬂs and spnngs llsted helow a:ud s’mck ponds 1+:Ieuuﬁad and descnbed in the Jc-mt K
Hydrographc Eme;,r REpDIt attached to the Jomt moﬁon as Exhxb:t

(a) STDCKWELLS R

PDINT DF DWERSIDN

ST R SEC" '.-'1f4'-" " .

.N ;

W’
W

”_*-_._:.f(b).': STDCK SPRINGS.

FOWT OFDIVERSIU’“I Ll

RECREATIDN WATER USE

LOCATIDN

SURFACE | o RN
”-'VDLUME EVAPGRA’]]DN

AREA .

L MAP- -l.ID-ch._ g

N.W
NW

{acres) . i

i

' '.?.RECREATIDNLAKES RSN

NET

TOTALS

NG © SOURCE'- . ;. ..




e IRRIGATIDN WAT.ER U’SE

"_z.'_‘_'Porm" DF DWEB;SIGN A DIVERSIONT
L ReSEC e SDURCE m ACRES (acre-fea) (o)

e _._jrngatmﬂ use Df Water and an}? dE:pIctmn mcldent-to.the'use ND mrare T:han

o "';"'rrrlga’fad m any on& calendar }rear wrﬂnn the ST ‘aCres w1th 1rngat10n water nghts ﬁm:nf:- R

_ '.ﬁﬂﬂfl..a..SCIWﬁtE_l_' i:s'__z;firé:ilablé.- .

2 .REEREAHDN'-'Usﬁ e

T UL E TN T e T AMD[MDF WATER
PDINT DF DNERSIDN R DWERSIGN DEPLETIDN
T R SEC SDURCE ':'_; MAP _ !acre-fee 1 : '_ | cte- f\ee £y

N W ':-._;g.;_-__ ' ' _

TDTALS

. The foregmng annual depletmn amnunts: mcludf: the deplenon at the pIacas of use caused by the

:_'recraatmn nse i:lf Wate:r and an],r depletmrn mc:dant tc- fhe use

IRRIG*ATIDN DWERSIDN

L AMOUNT OF WATER
DEPLETION.
! 'jacre-fee} E

TDTALS .

e The fnregomg ann:ual depletmn amounts mulude the depletmn at the plax:es af:usr: caused b}f the'_‘. R

'acrﬂs ma}r be:. @

B R

- :- tr:hutanes 1:0 the San Juan Rwer or ﬁ{}m underground water sources mthm Said tnhutar}r dramage . . :.';-:

L areas The amounts -::rf water f{:-r the 1mgat11:m Df s am‘es fmm sa:ld 1:{'1‘.]::!1.&.‘11'3,r arﬂas and' ._ ST

1 'underground watcr snurcas shall ot exceed an annual dxversmn of f:': acre-faet Per }’ear, '.:




s S

g IRRIGATIDN R.ESERVOIR STDRAGE

as oftan as water 15 avaﬂable

or the: quannt_v -:rf water necassary to suppiy an annual dcplencn at the places -:rf use of

acre- f&et per }FEEI whmhever 15 less The N&Vﬂjﬂ Natmn s dwersmn nghts frar thc lrngauun watar
;f E ad_l uchcates and reqmres mfc-rcemeut of annuaI leE!ISlD]J quanﬂhes fc-r all n'ngatmn uses m the San _ _:_ R s

.:_ desc:nhed above are. prc-wded in the I crmt Hydrc-gr&pmc Survcy Repcrrt attached to the jr::mt mnncrn as - T

. Ex}ubn‘:

LGCATIDN S U UARBA " VOLUME * EVPLF’DRATICN
T R SE(_,‘. 3"'1-'1,1’4 MP ID-NO [’acres} { re-f‘eet} ++(acrer feet]

NW
NW

'::: : 4 WATER RIGHTS ACQUIRED UNDER S'I"ATE LAW

. decreed rlghts or to permﬂs of hcenses 15511&151 b}f ﬂlﬁ? NEW MEXI{:G State Enﬂmear and fm‘ hlstGﬂC -

:-_::f' and f:x1st1ng water uses Dﬂ lands in the San Juan R_WEI‘ Basm m New Memco that m*e held in fee _ﬁ.; R

uses descrlbed above shall he Sub_]eﬂ tc- the annual dwersmn quannﬁes s;:-ecrﬁcd onl}r if the Court o

Juan Rnrer Basm m New Memm .Thc ﬁarm dehvery requ:remants for the 1mgau::-n water uses .

TOTALS I

The Navajo Natmn has ﬂlE! n.ght 1:0 ﬁIl am:l reﬁll the re-servmrs descnbcd above tn thelr full capaclqr _' o T

The Nava_]n Natmn has water nghts acqu:rad under New Mexlcr:- statﬂ law pursuam: to,'_':;' 2 3

““mh‘P by th Ntion m‘“ g are dﬂﬂcﬂ'ﬂed i tis decroe and in the Join Hydmgraphm SRR

= Suwe:,r Rﬁport, a.nd excludc nghts ta the use of water hzstcrm&lly made b}r rmn-Navajo entmes 011 L




L or dnmesuc uaas, axcv.apt fnr de mm;mas uaaa under paragraph Il’] of tha Partlal Fmal Decrae datad_- ; E -

e '::-;'-:5-:1:_Natmn and that have not haen mada pursuanrta decraed nghta artupenmfa orhcer:saa rssued hy the : ; - S

e _: Naw Mexmn Stata Engmeer are mﬂIudedm the mtal warernght ammmts spaclﬁcd by suhparagrapha b

M _Nava]c- laad‘s l.lndf:f pemnts 1ssued h}r the New Mexlm Stata Engmaer that ha:va ot hean acqmred S

fmrn sard entltras b}rtha Nava_lo Nahnn Water nghts far hrstunc mumclpal mdustnal conmarcraf'_-'

.(_

thar ha'.re baen marle 011 Ianda whrch ara held m fca nﬁmarsmp b}f the N&V&_}D ﬂ.: 3.:-'.”_ -

e _: 3(13) 3(@), 3(1:1) and ‘F"(a) c:rf thc Parhal Fmal Dacree The tptal al:lrﬁual quantmaa af water towhmh the L

L '.}_"fNava_]p Natmn has aWater nght undar atatf: iaw as r:nf the date c-f enax:tmant of ﬂns dacre:a ammmts tc- S o |

.l

Lo an annuai dwersmn uf a.cra-faet Dr ﬂ'le quantlt:,r Df water nf:cr:saarjf tcr supp]}r an annual _ - - i
|
|

dcplmm at thﬂ =P lacas pfuse af_____' am'fﬂﬂt (lﬂchldlng e leucms caused by thc Partmu[ar. : IR

o :I';.uSes pf watar and depletmns that arc umldam to the usas c-f water}, wluchever is less a:r:d & net-.'f.-'_i S

L .dwersmn or purpuse or placa of use of the Nava_;o Natmns water nghts un:ier.Feﬁeral and stata law EX TRt .

iy '_;:-_::'-nm* ara they mtanded t::: lumt m anp Wa}' the nght and aT:nhf;}r of the Nava_m Nahan tcu acqmre aad:f-“' '

e Natmn rna}r make such changes are apaczﬁad m paragraph 1? of thc Partlal Fmal Dacrae datad.%":','__ E'-': .

b evaparauan ﬁ-nm'stackpands_pf acraﬁfaet Thesa watar nghts and the pnont}r datea arei--

- - deacnbed helow and.cunstltute thc rrghts descnhed m paragraph 9 of tha Parhal F:nal Decree date.d “ .---_é_:":_f:i R 3

Thaffullowmng descnptmns are nc-t mtandar:i ti::hpmhlbit changes rn |

'Ihe:ccrndmons undf:r wh1ch the Navajn )

and are suhjact tu thr: Cc-urt E cantmmng Jurrsdlctmn to adm1mster and cnfarca ﬂ'us 3 L

.. .:- .dacree as promded in paragraph 14 of the Partxaf Fmal Dacraa

. e

SANJUANRWER BASD«I T

LIVESTDCK WATER USE




3 ‘Al stackpcnds Soon Totalstt T T e e T o
deseribedinthe . . T T e T T e
' -.Tc-mtﬁ{}fdmgraphlc T - T
;SurvcyReport

- __.capaclf}' as Oﬂﬂl’lﬂs WEIEI‘ IS a?&ll&hle _. - o :_- e

L STDCK_PQNDS'-'

SURFACE ~ < - .. . NET. i
AREA . VOLUME - EVAPDRATIDN

f _."_PLACE'GF USE. " L . {ac acl'ﬁﬁ_l ;- {acrefeet) - (acte? feeﬂ. FRIDRJTY R

| :The lacamjn, scmrce surf:'ace area, volume and a.nnual nﬂt evaporanun of each stock pcrnd are. _ '_ -
: 1dent:|ﬁed anci descnbad i the Iomt H}?dmgraphlc SIII'VE}F Repc:rrt attached to the _]mnt m-::rtlon as_.'. 3

".__..3Exh1b1t The Nava]cr Natmn has t]:u: rlght T:o ﬁ]l and reﬁll each 1dent1fed Stock pond to 1t5 full: h P

el

STDCK UE}E

T 'Ai%.{m'mr”  OF WATER: -
'NO.OF " DIVERSION-DEPLETION.

EL;M | - ANIMAL UNITS {acre feeﬂ {acre—feeﬂ PR]DRITY

U Adstook wells and springs -' _' S e .___' 8 SR

L described below and'if; stock
" ponds-described in-the Joint

' '----i-H}rdmgTaphm Survey Report

L g Tha fﬂrﬂgmng d:wersmn and dc:plﬂtmn amc-unts a.rr:‘: the annual amuunts uf watar mnsumad b}? stock : - S

R 1;fmm the stock we]ls s.nd spnngs llsted below a.nd Stmk punds Identlﬁed and descnhed in, the Jmnt _' ' .

g 'Hydmg;raphm Survey Report attached to the _]{:rmt mcrhc:n as: Exhlblt

:.}'_ '( oN STOCK WELLS

PDINT DF DIVERSID’*I

"T_R_ SEC " 144 _MAP - - ID-NO.". " SOURCE - PRIORITY

9




__'*PII}I'NT OF DWERSIDN o DIVERSION. DEPLETION - SO
sl .'T R SE_C _1_:"4 SDURCE MAP ACRES;acre-feet“cfs! |a_cra-feet1 PRIDRITY: T

U i Vmmmm s e o s, i

{b) STDCKSPR]N{}S A SR

| -..’._._PUMDFDWERSIGN T e T e T
. TR ".SBC" .- 14 "MAP: . :ID-NQ.. SOURCE PRIORITY |

oo
O

o
-

i

i

. ¥,_: ﬁf ::”}ﬁrﬁ_:;:”-:: ::::".'_E A
LN TwW T Tl T

B 'fﬁiﬁlﬁﬁﬁﬁﬁ'ﬁfﬁfﬂRfUﬂfsl:"'-l:"'-ﬁ'.‘ I

ﬁMDUNT GF 'WATER

R AN IR IR

TDTALS

) Thf.: foregc-mg a:unual dEPiem}n amounts mclude the deplehﬂn at thf: piaces of use caused b}f’ the:.; L

- . :-_ '__lrngatmn usc of water and an}f deplenon mmdent tn thﬂ use The Navajo Natmn S, dwersmn nghts_ g P

w ﬁ»ﬁt':f_-':':fc-r the 1mgatmn water uses descnbed abov :;'hall be sub_lect m the annual dwr:.rsmn quanunes;-‘.:' S '-j.ﬁ

jto the lel'lt mcrtmn as Exhlblt

L c M{:}PAL MDUSTRIAL CDMRCML mn DDMESTIC USE

S § S S “AMOUNT OF WATER:
POINT DF DWERSIDN F[LE 'DIVERSION .. DEPLETION L
T R -SEC 14 SDURCE L_wfeet] {cf_s] _ fgcre-feeﬂ PRI{}RITY

NW
CNUWo

...liiif?lDL%i: ”:'. :




o FmahDecraﬂ r:-r iﬂ thls decree

. TDTALS

- The fraregmng z—umuai dﬂpli:tlun amounts mcludq: the depleuun at the places ﬂf use caused by the S _

- _use crf water and an}f ;:lepletmn mcldent to the use.

yyyyy

i 5. ALLUTTEES

- .:_ Indmdual mambers ofthe Navajo Nannn that have been aHntted lands b}' Ihe Uﬂltad Staﬁ-s:' S
. :/ ) -b}f pubhc la.tld orders or D'thﬂrWISE w1th1n the San Jua:n Rﬂrer Basm mNewMﬂxmcr may have Claxms : .

- tu resarved nghts to the use of water Thlf; Cf.ﬂcrﬂﬁ dﬂES n-:rt qua:mfy th; nature extent or pnont}f of Lo
L ..'such nahts hﬂwwer, hIStICII'lC and ex:stmg water uses on such allctted lands are df:scrlbed in the':. ) -. ;
. : _jJDu:Lt erdmgraphm Surve}’ Repﬂrt An}f rlghts far sw.:h allc-tbe:d lands that are adjudicatﬂd b}’“the -

- C,—g.urt that a.re mexcess Df T.he hxstc-nc and exlstmg usas on thosa 1ands that are dﬂ&cnbecf 111 the .l' mnt ) .. ) o ; |

I—I}fdm graphm Survc}f Report shall be fqulIed OF. scmc-:d b}?‘ l‘lghfs of the NE.VB._}D Natmn quantrf eii _-'3:- o

'_ m the Parnal Fmal Dec:ree dated -f : = : crr in thm decrce or’ sha.lbhe oﬂ‘set h}'

L -:.'-._"s::'.:c.:orrespundmg and eqluvalent reductmn uf use Df right?. crf the NavaJuNa:nnn quantlﬁed in thc Parti&l :_ i

The Navajo Natmn is hf:reby en_}omed ﬁ'ﬂl‘ﬂ the dwersmn Dr deplﬂtmn uf the surfac& ::ur' _.
- :undergmund waters wﬂhm the San I uan R_war Basm in New Mexmn ex-:;ept in ascurdance wzth the.,-_.:_:."i_.-'. e

B ';' | -:nghts descnbed in’ the Parual Fmal Decree r.iated - - :;md thls decree nghts 1:1 an}r y - e

) supplcmental decrees adgudmatmg water r1ght5 acqmred b}r the Nava]n Natmn aﬁer crrtry of thls_ e
: _'de.crea ot nghts under New MEXICD State Engmeer pﬂI‘HlltS crr l;censas acqmred aﬁer the date c:-f L . B

L | entr_t,r of tlns decree Beneﬂmal use shali be the hrmt of the nghts tD use watar adjudwated tﬂ the'




n:iecree 15 ‘nased "upe

Navajc Nation- b}r tT:us decree T.hc Navajcr Nauﬂn shal] nc}t be enutled m recewe nar shaIl

2 Umte:d Statea or the State nf New Memco he rf:qmred 0 dﬂhver, nnr shall on-Navajo water usars rsbe -
o _ requrred fc- cm‘tall w&ter usas to pmvlda tD thf: Nava_]u Natlon, any water nﬂt than necessary for" _
R S beneﬁmai use undar the nghts adjudlcatcd herem or acquued hercaﬂer Tins de:::rea is hmdmg upun S

L '-_:-polltlcal subdwrszcms unhtws agencles and fm‘.hﬂr ent{tles of the NaW_JD Natmn and the Umt&d_

-Statﬁs and 011 sucﬂessers a:nd ass:gus

o ? ]}ISCLAIMERS

Except as exphcztly pmwdf:d herem,. nothmg in ﬂ:us decrcc cnnfe.rs Jurlsdmt:cm oﬁ the New: | |

o _'_._"'_:Mexam State Engmeer tc: admmister or reguiate the use crf' fedcrail}r reserved nghts on iands held b}’ | -. c

-__-_'the Un1ted States m trust fcr 1he Nava_m Natmn or lands aIlnttad b}' ﬂ1e Umted States tu membe.rs gf_{":_:' ._ .. _ -
. .'.j_:_:-ﬂ-ie havajo Natmn, nor does ﬂ'llS df:crea lmut tha authanty of the State Engmeer to admuuster Pub llc' I

e _mtars Df the San Juaaner Basm on lands crther than those held bythe Umtad Staxes in. trust fﬂr the P

- Navajo Nauon Becausq the descnptmn crf the Navajﬂ Natmns water rlc,hts adjudmatcd in thrs;?_':_- . .

| _ -':.._"_:{-dcrcmne upun an}' :::ther water nght cIalmarrt the State ﬂf\Iew Mexlco orthe Umted Staxes m tha."-? S
K :'_:_'__'_adj udmatmn of othcr water nghts 111 tlus casc and shouid no’t he re:hed up::!rl as prccadﬂnt under the .
- Z-:_'::.':.:I'ﬂare a’ec:.s'zs dﬂcﬁrme 111 an}r othcr Watf:r nght adjudxcatmn smt e
o s RETAINED mmsmcnmq o

TI'uS dectee isa ﬂnaI order lmder Rule 1-{154{('3} NIMIRA 2{}0 - am:l it 111,51.]9r be mcrdr_ﬁed Uﬂly : ) e

negouated settlement the procedurcs am:l methods used ta quanﬁfy and T ',

e '_:_'.'.dascnba the: Navajc} Natmn 5. water nght& in tlus de::ree shall nnt be hmr:hng mc]er the Iaw nf tha casag-' : SR

. pursuant tnr Ruie 1 ﬂﬁﬂ[B} NMRA Eﬂﬂ Ti'us Cﬂurt rctams ]urxsdlctmn for the adlmmstratmnandj--;:. g R

i

| enfﬁrcement r::f the nghts adjudtcated In th13 dccree 1n|::ludmg entry c-f such supplemental m'ders as’ 8 . NRER

Iz B




- arc m:cessary for the adm1ms1:ratmn of th15 decree

' 9 I’f[ETERH"'TG 'DF WATER USES
. As Pﬂl't ﬂf ﬂ‘lE metel‘mg and mﬂmtormg Df wiater uses. m the San Jwa.n Rwer Basm in New.' —
"_Me}clco, the Navajo Natlon shall ha raspnnﬂbia for me‘termg and mnmtc-nﬂg 1ts uses Gf water under -_ .'
tl-us Elecree as follows e _ S v | . _ o
. . {a} The Navajn Natmn w1th1n twa }rears from the date of eniry a::rf‘ ﬂus deme shall S -
B cause to be mstaﬂed an::l mamtamed ﬂumes gages stage remrders tnmhzmg meters or Gther .j X

ﬂow measu:mg dewces on a'll surfaca watcr and ground wal:er dwersmns W‘lﬂ].m the physmal ' _' _

_ -::':dramagﬂ i}f the Sa_u .Iuan Rnrer Basm mNew Mexmu madf: pursuantto the nghts adjudlcaxadi" ¥
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Disclaimer. It is expressly understood that the governing bodies or authorities of the proposed
signatories have not approved the revised draft settlement agreement, including the revised draft
partial final decree, drafi supplemental partial final decree, revised araght settlement act and revised
draft sestlement contract. New Mexico Interstate Stream Commission staff also prepared the revised
draft executive summary of the proposed settlement and the revised draft responses to public
.comments received or drafts of the settlement. The following legislation is subject 1o format review
by Congressional staff

. APPENDIX 3-

A BILL

To authorize the construction of the Navajo-Gallzp Water Supply Project in New Mexico and
Arizona, to provide for construction and rehabilitation of existing and authorized Navajo
Natior water projects in New Mexico, to authorize the settlement of the water vights claims of
the Navaje Nation in the San Juan River Basin in New Mexico, and to enbhance management of _

the Navajo Reservoir water supply.

Be it enacted by the Senate and House ofRepresenmrfves of the United States of America in
Congress assembled, |
SEC. 1. SHORT TITLE; TABLE OF CONTENTS.

{a} SHORT TITLE. ~ This Act may be cited as the "San Juan River Basin in New Mexico
Water Projects .and Settlement Act”,

{b) TABLE OF CONTENTS. -- The table of contents of this Act is as follows:

3ec. 1. Short title; table of contents.,
Sec. 2. Definitions.



Fec. 3. Compliance with applicable laws.

TITLE I - NAVAJO-GALLUP WATER SUPPLY PROTECT

Sec. 101. Short title.

Sec. 102. Findings and purposes.

Sec. 103, Awthorization of Navajo-Gallup Water Supply Proiect.
Sec. 104, Delivery and use of project water,

Sec. 105, Repayment requiremnents and contracts.

Sec. 106, Water contracts.

Sec. 107. Authorization of conjnnctive use wells.

Sec. 108, Authorization of appropriations,

Sec. 109. Compliance with environmental laws.

TITLE Il - NAVAJO NATION WATER PROJECTS IN NEW MEXICO

Sec. 201, Short title,

Sec. 202, Findings and purposes.

Sec. 203. Mavajo Indian Irigation Project.

Sec. 204, San Juan River irrfgation projects,

dec. 205, Animas-La Plata Project, Navajo Nation Portion.
Sec. 206, Effective date,

Sec. 207, Compliance with environmental baws,
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 TITLE I¥f = SAN JUJAN RIVER BASIN IN NEW MEXICO NAVAJO NATION WATER RIGHTS
: SETTLEMENT

Sec. 301. Short title,

Sec. 302, Findings and purposes.

Sec. 303, Settlement Apreement and Contract approval.
Sec. 304, Water available ender Settlement Contract.
See. 305, Subcontracts.

sec, 306, Water leases not requiring subeontracts.

Sec. 307, Awthorization of Trust Fund.

Jec. 308, Authorizmtion of hydrographic survey.

Sec. 309, Conditions.

Sec. 310. Enviranmental compliance.

TITLE IV - NAVAJO RESERVOIR WATER SUPPLY

See. 40], Short title,

Sec. 402, Findings and purposes.

Sec. 403. Shating of water shortages,

See. 404, Protection of Navaje Nation domestic uses Arizona,
Sec. 403, Auwthorization of Navajo Reservoir water bank,

Sec. 406, Administration of Navajo Reservoir Releases.

Sec. 407, Environmental compliance.

SEC. 2. DEFINITIONS.

As used in this Act, the term;




{a} “Animas-La Plata Project” means the project of the same name authorized by the
Colorado Ute Settlement Act Amendments of 2000 (114 Stat, 2763A-25 8; Public Law [06-
554, Appendix D, Title I} and related facilities, inchuding Ridges Basin Dam and Reservoir
and the Navajo Nation Municipal Pipeline;

(b) “Depietion™ means the depletion of the flow of the San Juan River stream system
within New Mexico by a particular use of water, including any depletion insident to the use,
and represents the diversion from the stream system by the use less return flows to the stream
svstem from the use;

{c) “Nation”. means the Navajo Nation, a body politic and federally-recognized
Indian nation as provided for in section 101(2) of the Federally Recognized Indian Tribe Iist
of 1994 (Public Law 103-454, 25 U.8.C. 497a(2)), also known variously as the *Navajo
Tribe,” the “Navajo Tribe of Arizona, New Mexico & Utah.” and the “Navajo Tribe of
Indians™ and other similar names, and includes all bands of Navajo Indians and chapters of
the Navajo Nation;

(d) “Navajo-Gallup Water Supply Proj cct“.means the project substantially described
in the March 2001 technical memorandum for the project prepared by the Navajo Nation
Department of Water Resources and the April 2002 appraisal report for the project prepared
by the United States Burean of Reclamation, as conditioned, modified and limited by this
Aot |

{€) “Navajo Indian Irrigation Project” means the project of the same name authorized

by section 2 of the Act of Fune 13, 1962 (76 Stat. 96; Public Law 87-483), as amended by the

Act of September 25, 1970 (34 Stat. 867, Public Law 91-416);




(f) “Navajo Nation Municipal Pipeline” means the pipeline to convey the Navajo

Nation’s Animas-La Plata Project water from the City of Farmington, New Mexico, to
Navajo Nation communities along the San Juan River valley in New Mexico, including the
City of Shiprock, as authorized by the Colorado Ute Settlement Act Amendments of 2000
(114 Stat. 2763A-258; Public Law 106-554, Appendix D, Title II};

{g) “Navajo Reservoir” means the reservoir created by the impounﬂmant of the San
Juan River at Navajo Dam as authorized by the Act of April 11, 1956 {70 Stat, 103; Public
Law 84-485);

() “Resclution” means the Resolution of the Upper Colorado River Commission
Regarding the Use and Accounting of Upper Basin Water Supplied to the Lower Basin in

New Mexico by the Proposed Navajo-Gallup Water Supply Project, dated June 17, 2003;

(i) “Secretary” means the Secretary of the Interior;

() “Settlement Agreement” means the agreement among the United States, the
Navajo Nation and the State of New Mexico setting forth a stipulated and binding settlement
agreement as to the rights of the Nation to use and administer waters of the San Juan River
Basin in New Mexico, signed by the State of New Mexico and the Navajo Nation on

: and

{k} “Settlement Contract” means the contract betweer: the United States and the
Navajo N.atinn setting forth certain commitments, rights and obligations of the United States
and the Natim_], as required by the Settlement ﬁgreemént,
SEC. 3. CGMPLIANCE WITH APPLICABLE LAWS.

(2) ENVIRONMENTAL COMPLIANCE. — Nothing in this Act shall be construed to




predetermine or otherwise affect the outcome of any analysis conducted by the Secretary orany other
Federal official under applicable laws, nor shall anything in this Act be construed to alter, amend or
modify the authority or discretion of the Secretary or any other Federal official under any Federal
law. The Secretary shall comply with all aspects of the National Environmental Policy Act of 1969
(42 U.5.C. 4321 et seq.), the Endangered Species Act of 1973 (16 U.5.C. 1531 et seq.), and other
applicable envirormental laws and regulations in implementing this Act.

{b) COMPLIANCE WITH FEDERAL WATER LAWS, - Nothing in this Act sha_ll be construed to
alter, amend, repeal, construe, interpret, modify, supersede, preempt or be in conflict with the
provisions of the Boulder Canyon Project Act (45 Stat. 1057), the Boulder Canyon Project
Adjustment Act (54 Stat. 774), the Colorade River Siorage Project Act (70 Stat. 105), the Col_orago
River Basm Project Act (82 Stat. 885), the Actof June 13, 1962 (76 Stat. 96, the Treaty between the
United States of America and the United Mexican States (59 Stat. 1219), the Colorado River
Cotnpact of 1922 made effective by Public Proclamation of the President of the United States on
.+ June 25, 1929 (46 Stat. 3000}, the Upper Colorado River Basin Compact (63 Stat, 31), the Animas-
La Plata Project Compact (82 Stat. 898), the Jicarilia Apache Tribe Water Rights Settlement Act
{106 Stat. 2237), or section 208 of Public Law 108-137 {117 Stat. 1827); except, that the Act of June
13,1962, is amended as provided in this Act.

(c} RIGH"_rs OF INDIAN TRIBES. — Nothing in the Settlement Agreement, the Settlement
Contract, the hydrologic determination by the Secretary referenced in subsecﬁon 1[)2(#}(5) of Title
of this Act, or this Act shall be _construad in any way to quantify or otherwise adversely affect the
land and water rights, claims er entitlements to water of any Indian tribe or cotmmunity other than |

those of the Navajo Nation in, to and from the San Juan River Basin in New Mexico; except, that the



right of the Navajo Nation to use water under water rights it may have in other river basins in New
Mexico shall be forbome only so long as and to the extent that the Nation supphies the uses for which
said water rights may exist by diversions of water from the San Juan River Basin under the Navajo-
Gallup Waier Supply Project consistent with subparagraph 9.13 of the Setilement Agreement,

(d) RESPONSIBILITIES OF UNITED STATES TO INDIAN TRIBES. —- Nothing in this Act shalt
affect the trust responsibilities of the United States to Indian tribes, or shall be construed in any way
to limit any responsibility the United States may have under treaty, statute or otherwise to provide c-r
operate water distribution or wastewater systems on the lands ﬁf any Indian tribe.

TITLE ¥ - NAVAJO-GALLUP WATER SUPPLY PROJECT

SEC. 101. SHORT TITLE.

This title may be cited as the "Navajo-Gallup Water Supply Project Act”.
SEC. 102, FINDINGS AND PURPOSES.

(a) FﬁDMGS. -- Congress hereby finds and declares that:

(1) Navajo communities in northeast New Mexico and northwest Arizona lack the
infrastructure necessary to provide a permanent, reliable and renewabie mmicipal water
supply needed to sustain the Navajo Reservation as a parman.ent homeland;

(2) the City of Gallup, New Mexico, currently relies on the mining of non-renewable
ground water as its source of municipal water supply, and its supplies of ground water
continue to be exhausted and are inadequate to meet its future water needs;

(3} the Jicarilla Apache Nation, which has water rights from the San Juan Rjver
Basin in New Mexico pursnant to the settlement contract between the United States and the

Jicartlla Apache Tribe authorized by the Jicarilla Apache Tribe Water Rights Settlement Act
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{106 Stat. 2238, Public Law 102-441}, lacks the infrastructure necessary to wutilize its water
rights for municipal, commercial, and demestic uses on its reservation;

(4} the Navajo-Gallup Water Supply Project would provide delivery of much needed
- renewable water supplies o the Navajo Nation, the City of Gallup and the Jicarilla Apache
Mation, and other important bengﬁts to water users in northwest New Mexico and northeast
Arizona; and

{3} the Secretary of the Interior, in accordance with the fequiraments of section 11 of
the Act of June 13, 1962 (76 Stat. 96, 99; Public Law 87-483), has determined by hydrologic
investigations that sufficient water to provide for uses in New Mexico under the Navajo-
Gallup Water Supply Project is reasonably likel};r to be available for use in the State of New
Mexico from the Upper Colorado River Basin and has transmitted such determination to

Congress by letter dated

{b) PURPQSES. - The purposes of this Act are:

(1} to authorize the construction of the NavajD-GﬁIlup Water Supply Project;

(2} toallocate the water supply for the Navajo-Gallup Water Supply Project between
the Navajo Nation, the City of Gallup, and the Jicarilta Apache Nation;

{3} to authorize the Secretary of the Interior to execute the Settlement Contract for
the purpose of supplying water to the Navajo Nation for delivery to Navajo communities in
New Mexico via the Navajo-Gallup Water Supply Project;

{4) toauthorize the Secretary of the Interjor to execute Navajo-Gallup Water Supply

Project repayment and water service contracts for the City of Gallup and the Nicarilla Apache

Nation; and




(5} to authorize the delivery of water by the Navajo-Gallup Water Supply Project to
Navajo communities in Aﬁznna, subject to a determination or resolution of how to account
the use of Project water in Arizona within the apportionments of Colorado River System
water made to the State of Arizona throngh compact, statute or court decree.
SEC. 103. AUTHORIZATION OF NAVAJO-GALLUP WATER SUPPLY PROJECT.
{a) GENERAL AUTHORIZATION. - ‘The Secretary is autherized to construct, operate and
maintain the Navyo-Gallup Water Supply Project in general accordance with the. March 2001
technical memorandnm for the Project prepared by the Navajo Nation Department of Water

Resources and the April 2002 appraisal report for the Project prepared by the Bureau of Reclamation,

subject to the terms, conditions and limitations of Titles I, I and TV of this Act.
{b) PARTICIPATING PROJECT. -- The Congress hereby authorizes the Navajo-Gallup Water
Supply Projectasa pérticipaﬁng project of the Colorado River Storage Project under the Act of April
11, 1956, the Colorado River Storage Project Act (70 Stat. 105; Public Law 84-483).
(¢} PROJECT FACILITIES, -- The Secretary is authorized to construct, operate and maintain
the following facilities of the Navajo-Gallup Water Supply Project as described in the April 2002
appraisal répnrt for the Project prepared by the Bureau of Reclamation for .the delivery of San Juan
Rrver water to Project participants:
(1) a pumping plant Dﬁ the San Juan River in the vicimty of Kirtland, New Mexico;
(23 2 main pipeline from the San Juan River near Kirtland, New Mexico, to Shiprock,
New Mexico, thence to Gallup, New Mexico, largely foilﬁv.dng US Highway 491 (formetly

US Highway 666), and associated pumping plants;

(3) 2 main pipeline from Cutter Reservoir to Ojo Encino, New Mexico, largely




. + following US Highway 550, and associated pumping plants;

(4) lateral pipelines from the main pipelines to Navajo Nation communities in the
States of New Mexico and Arizona, and associated pumping plants; and

{5) related water regulatiorL, storage and treatment facilities, service connections to
existing public water supply systems, power distribution works, and other appurtenant works,
inchzding buildings and access roads.

{d) LAND ACQUISITION. -- The Secretary is authorized to acquire by purchase, exchange or
condemauation, land or interests in land as necessary to construct, operate and maintain the Navajo-
Gallup Water Supply Project facilitics authorized by subsection (¢) of this section; provided, that
notbing in this Act shall be construed to give authority to the Secretary to condemn water rights for
purposes of the Project. |

. (e) CONDITIONS PRECEDENT TO CONSTRUCTION. ~ Construction of the Navajo-Gallup
-Water Supply Proiect facilities authorized in this section shall not commence unléss and until:

{1} the Settlement Agreement has been executed by the Secretary and the Settlement
Contract has been executed by the Secretary and the Navajo Nation;

(2) the Bureau of Reclamation has completed an Environmental Impact Statement
for the Navajo-Gallup Water Supply Project and the Secretary has issued a Record of
Decision that provides for a preferred alternative substantially in accordance with the Project
authorizations contained in this section;

{3) the Séﬂretar}' certifies by report to the Congress that construction, operation,

maintenance and replacement costs allocable to each water contractor or beneficiary of the

Project have been determined by the Secretary; and




(4) arrangements satisfactory to the Secretary have been made for the State of New .

Mexico to contribute a cost share of 325 million (in 2004 dollars) fowards the construction

costs of the Project 1.1‘1 addition to any cost-share funding that is contributed by the State of

New Mexico for planning and construction of regional facilities to distribute Project w;vater 10

the. City of Gallup and surrounding Navajo communities and that is i.ﬂt:ludea within the

coniributions made prier to the date of execution of a repayment contract by the City of

Gallup pursuant to subsection 105(¢) of this Act. |

{f) TRANSFER OF OWNERSHIP. - The Segcretary is authorized to enfer into separate
agreements with the Navajo Nation and with the City of Gallup to transfer ownership of Navajo-
Gallup Water Supply Project facilities authorized by subsection {¢) of this section to the Navajo
Nation and the City after completion of construction of the Project and after execution of a Project

operations agreement approved by the Secretary and the Project participants that shall set forth:

{1) terms and conditions that the Secretary determines are necessary to provide the
benefits of the Project and fulfill the purposes of this Act; |
(2) reguirements acceptable to the S:cratary and the Project participants for the
. distribution of water under the Project and for the allocation and payment of annual
operation, maintenance and replacement costs of the Project based on the proportionate uses
of Proj ect facilities; and
{3} coroditions and reguirements acceptable to the Secretary and the Project
participants for operating and maintaining the Project facilities once the transfer of
ownership is complete, with responsibilities to the Navajo Nation and the City of Gallup to

provide for the operation, maintenance and replacement of Project facilities, and to provide
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for the accounting and management of water convevance and Project finances, as necessary
to administer and fulfil the conditions of repayment and water service contracts executed
- pursuant to sections 105 and 106 of this Act,
In transferring ownership of Project facilities, the Secretary shall transfer to the Navajo Nation the
ownership of both facilities and land or interests in land acquired by the United States for the

construction, operation and maintenance of the Project that are situated outside the corporate

boundaries of the City of Gallup and shall transfer to the City of Gallup ownership of both facilities

and tand or interests in land acquired by the United States for the comstruction, operation and
maintenance of the Project that are situated within the corporate boundaries of the City. The
Secretary at least 45 days prior to the proposed date of transfer shail submit notice of the transfer of
ownership of Project facilities to the Commiitiee on Resources of the House of Representatives and
to the Committees on Energy and Natural Resources and Indian Affairs of the United States Senate. _

(g) COLORADO RIVER STORAGE PROJECT POWER. -- The Navajo-Gallup Water Supply
Project facilities constructed pursuant to this section are authorized to use power produced by the
Colorado River Storage Project and administered through the Western Area Power Administration.
The transfer of ownership to the Navajo Nation of the Navajo-Gallup Water Supply Project facilities
aumoﬁzed by subsection (f) of this section shall not affect the availability to the Project of Colorado
River Storage Project power.

{h} REGIONAL USE OF PRDJE-:T FACILITIES. -- Navajo-Gallup Water Supply Project
facilities constructed pursnant to the authorizations contained in subsection {c) of this section may be
used to treat and convey water not allocated by subsection 104(b) of this Act, or non-Project water;

pravided, that;
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{1} capacity is available and the beneficiary of the use of non-Project water has rights
to the use of the water;

{2} the beneficiary of the use of non-Project water agrees to pay the operation,
maintenance and replacement costs assi.gnabla to its use of Project works; and

(3} payments to the United States, or to the Navajo Nation after transfer of ownership
of Project facilities, for snch use of unused capacity or for water under any subcontracts with
the Navajo Nation or the Jicarila Apache Nation shall not alt;sr the construction repayment
requirgmnents or the @mﬁnn, maintenance and replacement payment requirements of the
Project participants, including the Navajo Mation or the Jicarilla Apache Nation.

SEC. 104. DELIVERY AND USE OF PROJECT WATER.

{a) UISES OF WATER. -~ Water supply from the Navajo-Gallup Water Supply Project shall
be delivered at Navajo Reservoir or the San Juan River below Navajo Dam as ﬂescribﬁd in the April
2002 appraisal report-for the Mavajo-Gallup Water Supply Project prepared by the Bureau of
Re»clmnaﬁnn, and shall be used for municipal, industrial, commereial and domestic purposes,
including residential outdoor uses such as vard and stock watering. The Navajo Natioﬂ may use its
allocations of Project water on lands held by the United States in trust for the Navajo Nation and its
members and on lands held in fee by the Navajo Nation; provided, that the Navajo Nation ma};'
transfer the purposes and places of use.in accordance with the Setifement Agreement and applicable
law. Hydroelectric pDWt:r may be generated as an incident to the delivery of water by the Project for
the foregoing uses. Water contracted for delivery that is not needed fﬁr current water demands or
uses may be deliverad by the Project for placement info underground storage in New Mexico only for

future recovery and use if such delivery is approved by the State of New Mexico under applicable
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. state law governing aguifer storage and recovery, subject also to the provisions of the Setilement

Agreement and Titles I, II] and IV of this Act.

(b} WATER ALLOCATIONS. -- The Navajo-Gallup Water Supply Project shall not divert
from Navajo Reservoir and the San Juan River, in combination, more than 37,760 acre-feet, or the
- quantity of water necessary to supply a depletion from the San Juan River in New Mexico of 35,890
acre-feet, whichever is less, in any one vear to be allocated to the Project participants as follows:
(1) delivery at the points of diversion of an amount not to exceed 22,650 acre-feet, or
the quantity of water necessary to supply a depletion from the San Juan River in New Mexico
of 20,780 acre-feet, whichever is less, for use by Navajo Nation communities in the State of
New Mexico pursuant to the Settlement Agreement and the Settlement Cantract.authorizgd
by Title 11T of this Act;

. (2} delivery at the point of diversion from the San Juan River of an amount not to
exceed 6,410 acre-feet in any one year for use by Navajo Nation communities in the State of
Arizona;

(3) delivery at the point of diversion from the San Juan River of an amount not to
exceed 7,500 acre-feet in any one year for ﬁse by the City of Galiup, New Méxitﬂ; and

(4} delivery at Navajo Reservoir of an amount not to exceed 1,200 acre-feet in any
one year fl:::rr use by the Jicarilla Apache Nation in the southern portion of its Reservation in,
MNew Mexico to be made under its coniract right to water avaliable .from Navajo Reservoir

pursuant to the settiement contract between the United States and the Jicarilla Apache Tribe

authorized b:v the Jicarilla Apache Tribe Water Rights Settlement Act (106 Stat. 2238, Public

Law 102-441).




{c} WATER LOSSES. -- Pipeline leakage and other water losses from the Navajo-Gallup
Ws_.ter Supply Project shall be charged to the Project participants and uses supplied through each
main pipeline authorized in subsections 103(c)2) and 103(c)3) in proportions 1o the amounts of
water delivery under the allocations made in this section and otherwise from the San Juan River
‘through each respective pipeline and Navajo Indian Irrigation Project facilities; except, that pipeline
leakage from each lateral pipeline of the Project constructed under the authorizafion provided in
subsection 103(c)(4) shall be charged to the Project beneficiary and use supplied by the lateral
pipeline.

(d) SOURCES OF WATER. -- The sources of water for the Navajo-Gallup Water Supply
Project allocated by subsection (b) of this section shall be water originating in the drainage of the San
Juan River above Navajo Dam, to be supplied imder New Mexico State Engineer File No. 2849, and
inflow to the Sam Juan Rivf;r arising below Navajo Dam, to be supplied under New Mexico State
Engineer File No. 3215.

{¢) ACCOUNTING OF USES IN NEW MEXICO. ~- Pursuant to the Resohdtion, water diverted by
the Navajo-Gallup Water Supply Project to the Lower Basin, as that term is defined in the Colorado
River Compact, for use in the State of New Mexico shall be a part of the consumptive use
apportionment made 1o the State of New Mexico by Article ITl(a) of the Upper Colorado River Basin
Compact, other provisions of existing law to the contrary notwithstanding.

{f) ACCOUNTING OF USES IN ARIZONA. -- The deplatiﬁn of water from the San Juan River
stream.system in New Mexico resulting from the diversion: of water by the Navajo-Gallup Water
Supply Project for uses within the State of Arizons, including depletion that is jncident to the

diversion, impounding or conveyance of water in New Mexico for the uses in Arizona, shal] be
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accounted as a part of the Colorado River System apportionments to the State of Arnizona and shall in

no way increase the total quantity of water to the use of which the State of Arizona is entitled and
limited under any compact, stantte ar court decree.

. ... {g) CONDITIONS PRECEDENT FOR USES IN ARIZONA. ~ Delivery of water by the Navajo-

+Gallup Water Supply Project to Navajo Nation communities within the State of Arizona authorized

by subsection (b)(2) of this section shall rot commence unless and until the following conditions are

met:

{1} an accounting of the use of the water within the apportionments of Colotado

River System water made to the State of Arizona through compact, statute or court decree

has been determined and resolved; )

{2) the Secretary, in accordance with the requirements of section 1 of the Act of

June 13, 1962 (76 Staf. éﬁ,' 99; Public Law 87-483), has determined. by hydrologic

investigations that sufficient water is reasonably likely to be available to service a contract

for such delivery of water and has transmitted such determination to Congress; and
(3) Congress has approved a water delivery contract between the Navajo Nation and
the United States to provide for such delivery of water via the Project. -

{h} LIMITATIONS On TRANSFER OF ALLOCATIONS, — The authorizations in this section to
divert or deliver water from Navajo Reservoir or the San Juan River in New Mexico for uses within
the State of New Mexico via the Navajo-Gallup Water Supply Project and related facilities shall not
be transferable to supply uses in the State of Arizona. However, during ﬁﬁies when the Secretary
determines and allocates a stortage in the Navajo Reservoir water supply pursuant to subsection

L1{a}of the Act of June 13, 1962, and section 403 of Title TV of this Act, the Navajo Nation pursuant
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to and consistent with section 404 of Title TV of this Act temporarily may forbear the delivery of
water for 1ts Project uses in the State of New Mexico to allow the Nation's municipal and domestic
uses under the Project in Arizona to be served during the period of shortage. The authorization in
this section to divert water from the San Juan River in New Mexico for uses within the State of
Arizona via the Project shail not be transferable to supply uses in the State of New Mexico. Also,
the authorization in this section to divert water from the San Juan River in New Mexico for nses
within the State of Arizona via the Navajo-Gallup Water Supply Project shail not be transferable to
serve other uses in Arizona, including other uses by the Navajo Nation or by other entiﬁe_s, on either
Navajo or non-Navajo lands.

(1} CONSISTENCY WITH UPPER COLORADO RIVER BASIN COMPACT. -- Uses of water from
Navajo Reservoir or the San Juan River by the Navajo-Galiup Water Supply Project pursuant to the
Settlement Contract or other water delivery contracts, including subconiracts, shall be consistent with
the Upper Colorado River Basin Compact. |

(1) SHARING IN AVAILABLE WATER SUPPLY. ~ Coniract deliveries of water from the
Na%ajc- Reservoir water supply to the Navajo-Gallup Water Supply Project shall be subject to the
provisions of section 11 of the Act of Yune 13, 1962 (76 Stat. 96; Public Law 3?483] and section
403 of Title IV of this Act.

(k) RESPONSIBILITY FOR CARRIAGE OF WATER. - The Secretary shall be responsible for.
the control, carriage, handling, and measurement of all water made available via the Navajo-Gallup
Water Supply Project and conveyed through the facilities authorized by section iﬂ3 of this Act,
including for carriage of water for the Jicarilla Apache Nation between the point of diversion at

Navajo Reservoir and the Jicariila Apache Nation’s connection to the main pipeline authorized by
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. subsection 103(c}(3), notwithstanding atly provisions to the contrary in the settlement contract
between the United States and the Jicarilla Apache Tribe authorized by the Ficarilla Apache Tribe
Water Rights Setilement Act (106 Stat. 2238, Public Law F02-441); except, that:

(1) the United States shall not bear any water conveyance losses associated with
conveying water from Navajo Reservoir or the San Juan River to the end of the main
pipelines or lateral pipelines;

{2} the Navajo Nation shall be responsible for the control, carriage, handling and
measurement of water made available via the Project facilities that are transferred to Navajo
Nation ownership pursuant to subsection 103(f) of this Act upon the transfer of ownership of
those Project facilities to the Nation; and | i

{3} the City of Gallup shall be responsible for the control, carriage, handling and

. - mneasurement of water made available via the Project facilities located within the corporate
limits of the City of Gallup upon the transfer of ownership of those Project facilities to the
City pursuznt to subsection 103(f) of this Act.
(1) CONDITIONS PRECEDENT FOR JICARILLA APACHE NATION USES. — Belivery of water by

the Navajo-Gallup Water Supply Project to the Jicarilla Apache Nation for its uses authorized by

subsection (b)(4) of this section shall not commence unless and until the Jicarilla Apache Nation has
entered into: |
{1) a repayment contract with the United States to repay its share of the construction
costs of the Profect pursuant to subsection 105(b) of this Act: and
(2) awater service contract with the Secretary to pay the operation, maintenance and

 replacement costs of the Project allocable to such uses pursuant to subsection 106(b) of this
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Aet.

() CONDITIONS PRECEDENT FOR CITY OF GALLUP USES. -- Delivery of water by the
Navajo-Gallup Water Supply Project to the City of Gallup for its uses authorized by subsection
(b)(3} of this section shall not commence unless aﬁd until the City of Gailup has entered into:

(1). a repayment contract with the United States to repay the City"s share of the
construction costs of the Project pursuant to subsection 105(c) of this Act;

(2) a water delivery subcontract with the Jicarilla Apache Nation, dr an alternate
waler source arrangement acceptable 1o the Secretary and the State of New Mexico; and

(3) a water service contract with the Secretary to pay the operation, maintenance and
replacement costs of the Profect allocable to such uses pursuant 10 subsection 106(c) of this

Act. |
SEC. 105. REPAYMENT REQUIREMENTS AND CONTRACTS,

(a) CONSTRUCTION COSTS ALLOCABLE TO NAVAJO NATION NONREIMBURSABLE. -- The
construction costs of the Navajo-Gailup Water Supply Project facilities authorized by subsection
103(c) of this Act that are allogable to the Navajo Nation for water deliveries to be made for
purposes authorized by this title and pursvant to the allocations set forth in subsection 1 04¢b) of this
Act shall be paid from Federal appropriations and shall be nonreimbursable, The Navajo Nation
shall have no obligation to repay any Navajo Indian In‘iéatic-n Project construction costs that might
otherwise be allocable to the Nation for use of the Navajo Indian Irrigation Project facilities to
convey water to Navajo c:;rmmunities under the Navajo-Gallup Water Supply Project.

(b) JICARILLA APACHE NATION REPAYMENT CONTRACT., -- The Secretary is authorized

to enter into a repayment contract with the Jicarilla Apache Nation that shall require the Ficarilia
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Apache Nation to repay within a term of 30 years its share of the -;Dnstructiﬂn costs of the Navajo-
Gallup Water Supply Project for providing capacity to deliver water to the Jicarilla Apache Nation
consistent with the allocation made by subsection 104(b}4) of this Act. In determining the
‘repayment pmvisiﬁns of the repayment contract, the Secretary shall determine the Jicariila Apache
‘Wation's share.chf the construction costs based on the JicariHa Apache Nation's ability to pay the
construction costs of the Project faciliies that are allocable to it, buf in no event shall the Jicarilla
Apache Nation’s share _be less than 25 percent of the construction costs of the Project that are
allocable to it. The construction costs of the Project that are allocable to providing capacity to
deliver water to the Jicarilla Apache Nation and that are in excess of the Jicarilla Apache Nation’s
share of the construction costs of the Project that are allocable to it ft;tr repayment under this
subsection shall be paid from Federal appropriations and shall be nonreimbursable. Grants from
other Federal sources shall not be used or eredited toward the Jicaritla Apache Nati.un’s repaymertt
requirement. The Jicarilla Apache Nation shall have no obligation to repay anv Navajo Indian
In'igatio_n Project construction costs that might otherwise be allocable to the Jicarilla Apache Nation
for-use of the Navajo Indian Irrigation Project facilities to convey water to the Jicarilla Apache
Nation via the Navajo-Gallup Water Supply Project. The Jicarilla Apache Nation shall have norigit
to receive water frorn the Navajo-Gallup Water Supply Project unless the Jicarilla Apache Nation
and the Secretary execute the repayment contract,

(e} CiTY OF GALLUP REPAYMENT CONTRACT. - The Secretary is authorized to enter into a
repayment contract with the City of Gallup that shall require the City to repay within a term of 50
years its share of the construction costs of the Navajo-Gallup Water Supply Project for providing

capacity 1o deliver water 1o the Clity consistent with the allocation made by subsection 104033} of
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this Act, notwithstanding any provisions of this Act or the Settlement Contract that may be confrary,
In determining the repayment provisions of the repayment contract, the Secretary shall:

(1} determine the construction costs of the Project facilities that are assignabie for
repayment to the City of Gallup as the amount of construction costs of the Project that are
allocable to providing capacity to deliver water to the City less the amoﬁnt of cost-share
funding contributed by the State of New Mexico and the City prior to the date of execution of
the repayment contract for planning and construction of regional facilities to distribute
Project water to the City and surrounding Navajo communities; and

(2) determine the City of Gﬂliup‘s share of the construction costs Eas.ad onthe Ciny’s
abilify o pay the construction costs of the Project that are assignable for repayment to the
City, but in no event shall the City’s share be less than 25 percent of the construction costs of
the Project that are assignable for repayment to the City, - |

The construction costs of the Project that are allocable to providing capacity to deliver water to the
City of Gallup and ﬂﬁt are in excess of the City’s share of the constrisction costs of the Project that
are assignable to the City for repayment under this subsection shall be pald from Federal
appropriztions and shall be nonreimbursable. Grants from other Federal sources shall not be used or
credited toward the City of Gallup’s repayment requirement, ﬁe City of Gallup shaH have no right
to receive water from the Navajo-Gallup Water Supply Project unless the (.Eit}f and the Secretary
¢xecute the repayment contract.

(d) CAPITAL COST ALLOCATIONS. -- The Bureau -:;f' Reclamation in January 2004 prepared
an alocation of capital construction costs for the Navajo-Gallup Water Supply ijec’c. The

Secretary of the Interior shall review the cost allocations and make any appropriate adjustments to
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reflect the anthorizations of this title and to determine the capital repayment requirements of the
Project participants.
SEC.106. WATER CONTRACTS.

{a} NAVAJO NATION WATER DELIVERY. -- Water shall be deliverad to the Navajo Nation
via the Navajo-Gallup Water Supply Project consistent with section 104 of this Act and the
Settlement Contract approved by subsection 303(c) of Title III of this Act.

' (b) JICARILLA APACHE NATION WATER SERVICE CONTRACT. — Water shall be delivered to
the Jicarilla Apache Nation pursuant to the Jicarilla Apache Nation's Settlement Contract with the
Secretary executed pursuant to the Jicarilla Apache Tribe Water Rights Settlement Act (106 Stat.
2258, Public Law 102-441). The Jicarilla Apache Nation shall pay the operation, maintenance and
replacement costs for Navajo-Gallup Water Supply Project facilities and Navajo Indian Iniga.tion
Project facilities that are allocable to the Jicarilla Apache Nation for treatment and transportation of
water pursuant to the allocation set forth in subsection 104(b)(4) of this Act from Navajo Reservoir
to the Jicarilla Apache Nation’s connection to the mgi.n pipeline authorized in subsection 103(c)(3)
of this Act. The Secretary is authorized to enter into a water service contract with the Jicarilia
Apache Nation that would provide for payment of the operation, maintenance and replacement costs
as required in this subsection. |

{c} CITY OF GALLUP WATER DELIVERY AND SERVICE CONTRACTS, - The Secretary is
authorized to approve a water delivery subconiract between the City of Gallup and the Jicarilla
Apache Nation under the terms of the Jicarilla Apache Nation's Settlement Contract with the
Secretary executed pursuant to the Jicarilla Apache Tribe Water Rights Settlement Act (106 Stat.

2258, Public Law 102-441) for the delivery of water for the Navajo-Gallup Water Supply Project
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uses by the City of Gallup consistent with section 104 of thig Act; provided, that: - .
(1} the period for the subconiract shall be as mutually agreed upon by the City of
Gallup and the Jicarilla Apache Nation and may exceed 40 years, but shall not be more than
99 vears;
(2) the Secretary, as hereby authorized, enters into 2 water service contract with the
City of Gallup that provides for the City of Gallup to pay the operation, maintenance and
replacement costs for the Project facilities that are allocable to the City. for treatment and
transportation of water pursuant to the allocation set forth in subsection 104(b)(3) of this Act
from the San Juan River to the City of Gallup’s connection to the main pipeline authorized in
subsection 103(c)(2) of this Act; and i

{3) no deliveries of water for use by the City of Gallup under the subconiract shall be

made until the City and the Secretary execute a repayment contract as authorized by

subsection 105{c) of this Act.
Nothing in this title shall be construed to prevent the City of Gallup from obtaining an alternate
source of water for its portion of the Project, subject to approval of the Secretary and the State of
New Mexieo acting through the New Mexico Interstate Stream Commission and the New Mexico
State Engineer; provided, that the City of Gallup shall enter into the repayment contract and also into
the water service contract that provides for the City to pay the operation, maintenance and
replacement costs of the Project facilities that are allocabie to the City. Nor shall anything in this
title be construed to obligate the Jicarilla Apache Nation to enter into a water delivery subcontract
with the City of Gallup, to require particular terms in any such subcontract, or to prevent the Jicarilla

Apache Nation from making alternative uses of its water if the Jicarilla Apache Nation and the City
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do not reach agreernent or if the City finds an alternate water supply for part or all of its Project water
demands.

{d) OPERATION, MAINTENANCE AND REPLACEMENT COST ALLOCATIONS. - The Burean
of Reclamation int January 2004 prepared an allocation of operation, maintenance and replacement
costs.for the Navajo-Gallup Water Supply Project. The Secretary of the Interior shall review the cost
allocations and inake any appropriate adjustments to reflect the authorizations of this title and to
determine the operation, maintenance and replacement payment requirements of the Project
participants.

(e} WAIVERS OF PAYMENTS. - The Secretary is authorized to waive operation, maintenance
and replacement costs of the Navajo-Gallup Water Supply Project that are allocable to the Navajo
Nation or the Jicarilla Apache Nation and that the Secretary determines are in excess of 2 tribe’s
ability to pay. Operation, maintenance and replacement costs waived by the Secretary shali be paid
by the United States. Failure of the Secretary to walve costs due to a lack of availability of federal
funding to pay the costs shall not alter the obligations of the Navajo Nation, the Jicarilla Apache
Nation or the United States under the contracts referenced in subsections (a) and (b) of this section.
The authority granted the Secretary by this subsection to waive costs shall terminate upon transfer of
ownership of the Project facttties to the Navajo Nation and the City of Gallup pursuant to subsection
103(f) of this AcF,

(f} SUCCESSORS AND ASSIGNS. -- The wafer carriage, measurément, payment and
maintenance provisions of the water service contracts approved or executed by the Secretary
pursuant to this section shall be binding on the Navajo Nation and the City of Gallup, a5 appropriate,

as suceessors and assigns of the United States if ownership of Navajo-Gallup Water Supply Project
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facilities is transferred to the Navajo Nation and the City of Gallup, and the Nation and the City
subsequaﬁﬂy assume responsibility for the operation and maintenance of the Project, pursuant to
subsection 103(f) of this Act.
SEC, IﬁT. AUTHORIZATION OF CONJUNCTIVE USE WELLS.

(a) WELLS IN THE SAN ;IUALN RIVER BASIN, -- The Secretary is authorized to construct or

rehabilitate wells and related pipeline facilities to provide capacity for the diversion and distribution

of up 10 1,670 acre-feet in any one year of ground water in the San Juan River Basin in New Mexico _

for municipal and domestic uses in general accordance with the Navajo-Gallup Water Supply Project
and conjunctive ground water development plan for the Navajo Nation described in the March 2001
technical memorandum for the Navajo-Galiup Water Supply Project prepared by the Navajo Nati;n
Department of Water Resouices,

{b) WELLS IN THE LITTLE COLORADO AND RIG GRANDE BASING. - The Secretary is
authorized to construct or rehabilitate wells and related pipeline facilities to provide capacity forthe:
diversion and distribution of ground water in areas physically located outside the San Juan River
Basin in New Mexico for municipal and domestic uses in general accordance with the conjunctive
Navajo-Gallup Water Supply Project and ground water development plan for the Navajo Nation
described in the March 2001 technical .memorandum for the Navajo-Gallup Water Supply Project
prepared by the Navajo Nation Department of Water Resources, such wells to provide capacity to.
divert ground water in amounts of up to 680 acre-feet in any one year of ground water in the Little
Colorade River Basin in New Mexico, 80 acre-fect in any one year of ground water in the Rio
Grande Basin in New Mexico, and 770 acre-feet in ary one year of gréund .water m the Little

Colorado River Basin in Arizona.
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(¢} LAND ACQUISITION. - The Secretary is authorized to acquire by purchase, exchange or
condemnation, land or interesis in land as necessary to construct, operate and maintain the wells and
related pipeline facilities authorized by subsections (a) and (b) of this section; provided, that nothing
in this Act shail be construed to give authority to the Secretary to condemn water rights for these
purposes.

* {d) TRANSFER OF OWNERSHIP. -- .The Secretary is authorized to enter into an agreement
with the Navajo Nation to transfer to the Nation the ownership of wells and related pipeline facilities
constructed or rehabilitated pursnant to subsections (a) and (b) of this section after completion of the
wells and related facilities. In transferring ownership of the wells and related facilities to the Navajo
Nation, the Secretary also shall transfer to the Nation the ownership of land or interests in tand
acquired by the United States for the construction, operation and maintenanee of the wells and
related facilittes. The Navajo Nation shall assume responéibiiity to provide for the operation,
maintenance and replacement of the wells and related facilities after transfer of owmership is
compiete.

=& (g} USE OF NAVAJO-GALLUP WATER SUPPLY PROJECT FACILITIES. -~ The capacities of the
treatment facilities, main pipelines and lateral pipelines of the Navajo-Galiup Water Supply Project
authorized by subsection 103(¢) of this Actmay be used to treat and convey ground water to Navajo
Nation communities; provided, that the Navajo Nation provides for payment of the operation,
maintenance and replacement-costs associated with soch use of the pipelines.

(f) LIMITATIONS. — Diversions and uses of ground water by wells constructed or
rehabilitated pursuant this section shall be made in a manner consistent with applicable federal and

state law and the water rights of the Navajo Nation for the diversion and use of ground water in the
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San Juan River, Little Colotado River and Rio Grande basins in New Mexico and Arizona.

{(g) f}ISCLAIMER, -+ Nothing in this section shall be construed to establish or be a
determination of rights of the Navajo Nation to divert and use ground water in any basin orstate, and
any lack of rights to divert at the capacities of wells constructed or rehabilitated pursuant to this
section shall not nullify the Settlement Agreement,

SEC. 108. AUTHORIZATION OF APPROPRIATIONS.

* (a) APPROPRIATIONS FOR NAVAJO-GALLUP WATER SUPPLY PROJECT. - There is hereby
authorized to be appropriated to the Burean of Reclamation through fiscal year 2020 such sums as
may be required for construction of the Navajo-Gallup Water Supply .Projwt, but not more than
$589,600,000, plus or minus such amounts, if any, as may be required by reason of changes sinl;e
2004 in construciion costs as indicated by engineering cost indices applicable to the types of
construction involved therein. These sums may he expended for activities to comply with
environmental laws in addition to construction activities.

(b) APPROPRIATIONS FOR CONJUNCTIVE USE WELLS. - There is hereby authorized to be
appropriated to the Bureau of Reclamation through fiscal year 2022 such sums as'may be required
for construction cn;r rehabilitation of conjunctive use wells authorized by section 107 ofthis Act, but
not morg than $77,600,000, plus or minus such amounts, if any, as may be required by reason of
changes siﬁce EDQ_4 in construction costs as indicated by engineering cost indices applicable to the .
types of construction involved therein. Expenditures of Federal appropriations for the conjunctive
use wells shall be nonreimbursable. These sums may be ¢xpended for activities to comply with
environmental laws in addition to construction activities.

(¢) CULTURAL RESOURCES. -~ The Secretary is authorized to expend from funds
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appropriated pursuant to the authorizations contained in this section such sums as are necessary for
the survey, recovery, proteciion, preservation and display of archeological resources in the arsas of
the locations of the Navajo-Gallup Water Supply Project facilities and conjunctive use wells;
provided, that such expendirures shall not exceed 4 percent of the total amounts authorized to be
appropnated for the Project and the wells, respectively. All costs incurred pursuant to this activity
shall be nonreimbursable and nov-returnable,

{d} FISH AND WILDLIFE FﬁCILIT-.IE& -~ [n conmection with the development of the Navajo-
Gallup Water Supply Project, the. Secretary is suthorized fo pmchas’é land and construct and maintain
facilities to mitigate Iosses of and to improve conditions for the propagation of fish and wiidlife;
provided, that such expenditures shall not exceed 4 percent of the total amounts authorized to be
' appropriated for the Project and the wells, respectively. Al costs incurred pursuant to this activity
shall be nonreimbursable and non-returnable.

(¢) CONSTRUCTION OVERSIGHT. -- The Secretary shall establish a Navajo-(Galiup Water
Supply Project construction oversight board consisting of members appointed from the Bureau of
Reclamation and members from each of the Prnjéct participants. In addition, the Bureau of
Reclamation shall use appropriations authorized by this section to acqﬁm the services of consulting
engineers to be selected by the construction oversight board for the purpose of providing peer review -
on planning, engineering and constmcﬁo.n management activities for the Navajo-Gallup Water
Supply Project. The consulting engineers shall report their review findings to the construction
oversight board with recommendations for improving Project engineermg and containing
construction costs and operation and maintenance costs for the Project. The construction oversight

board may make recommendations to the Burean of Reclamation regarding construction of the
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Project. The Project participants shail not be paid or reimbursed for their participation on the
construction oversight board.
SEC. 189. COMPLIANCE WITH ENVIRONMENTAL LAWS.

(s;; CONSTRUCTION AND OPERATION. -- The construction and operation of the Navajo-
Gallup Water Supply Project and associated conjunctive use wells are subject to the requirements of
Federal laws that are related to the protection of the environment and otheﬁvise applicable to the
construciion and operation of the facilities authorized by this title, including the National
Eavironmental Policy Act of 1969 (42 U.8.C. 4321 et seq.), the Endangered Species Actof 1973 (16
U.S.C. 1531 et seq.), and the Clean Water Act (42 U.8.C. 7401 etseq.). Nothiﬁg in this Act shall be
construed to predetermine or otherwise affect the outcome of any analysis conducted by the Secrcta:ry
or any other Federal official under applicable laws, including the outcome of the Environmental
Impact Statement or the Record :of Decision on the Navajo-Gallup Water Supply Project, nor shall
anything in this Act be construed to alter, amend or modify the authority or discretion of the
Secretary or any other Federa! official under any Federal law.

(b) TRANSFER OF OWNERSHIP, -- Transfer of ownership to the Navajo Nation of certain
Navajo-Gallup Water Supply Project facilities and asséciated comjunctive use wells, and transfer of
ownership to the City of Gallup of certain Navajo-Gallup Water Supply Project facilities, shall not
constitute major federal actions under the National Environmental Policy Act of 1969 (42 U.S.C,
432.1 et seq.), and shall not affect the application of the Endangered Species Act of 1973 (16 U.8.C.
153] et seq.) to the use of the water associated with the Project.

TITLE il - NAVAJO NATION WATER PROJECTS IN NEW MEXICO

SEC. 201. SHORT TITLE.
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. This title may be cited as the "Navajo Nation Water Projects in New Mexico Act”".
SEC, 202, FINDINGS AND PURPOSES.
(a) FRNDINGS. -- Congress hereby finds and_daclares that:
{1} the Navajo Indian Irrigation Project ¢can be completed in compliance with the
+ National Envirenmental Policy Act and the Endangered Species Act:

{2} maintenance of existing Navajo irrigation projects in the San Juan River valley in
New Mexico has not proceeded expeditiously and rehabilitation is needed to make full and
efficient use of the projects;

(3) appropriations to construct the Navajo Nation Municipal Pipeline, including the
Farmington replacement line, were authotized by the Colorado e Settlement .6;:,1
Amendments of 2000 (114 Stat. 2763A-258; Public Law 106-554, Appendix D, Title II);

. and |
| (4) the Navajo Indian Irrigation Project, the Navajo Nation irrigation projects in the
- Ban Juan River valley in New Mexico, and the Navajo Nation Mumicipal Pipeline are
+ necessary to provide for water uses needed to sustain the Navajo Nation lands as a permanent
“homeland.
{b} PURPOSES. -- The purposes of this Act are:

{ U to authorize use of Navajo Indian Irrigation Project water and works for purposes
other than irrigation, including for using Project works o carry water in association with the
Navajo-Gallup Water Supply Project;

(2) to authorize appropriations to rehabilitate the Fruitland-Cambridge Irrigation

Project and the Hogback-Cudei Irtigation Project; and
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(3) to authorize fransfer of ownership of the Navajo Nation Municipal Pipeline tn the

Navajo Nation.

SEC. 203. NAVAJO INDIAN IRRIGATION PROJECT.

(a) AIMENDMENTS TO ACT OF JUNE 13, 1962. -- The Secretary is authorized to continue to
construct, operate and maintain the Navajo Indian Irrigation Project, with the following amendments
to the Act of June 13, 1962 (Tﬁ Stat. 96; Public Law 87-483):

(1) Irrigation works shall be constructed to serve ne more than 110,630 acres of land
defining the total serviceable area of the Navajo Indian Irrigation Project.
{2} The average ﬁiversion by the Navajo Indian Irrigation Project from Navajo

Reservoir shall not exceed 508,000 acre-feet per year, or the quantity of water necessary:tn

supply an average depletion of 270,000 acre-feet per year, whichever is less, during any

period of ten consecutive years for the principal purpose of rrigation of up to 110,630 acres
of [and; provided, that the guantities of diversion and depletion in any one year do not exceed
the aforesaid ten-year average quantities, respectively, by more than lﬁ-percent. |
(3) The Navajo Indian Irrigation Project water supply desctibed in subsection (a)(2)
of this section and in Title III of this Act :ﬁa;r be used for the following purpnses,-in addition
to irrigafion, within the area served by the Project facilitieﬁ
(A) aquaculture purposes, including rearing of fish in support of the San Juan
River Basin Recovery Implementation ngfam authorized by the Act of October 30,
2000 (114 Stat. 1602, Public Law 106-392);
(B) domestic, industrial or commercial purposes relating to agricultural

production and processing; and
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. (C) the generation of hydroelectric power as an incident to the diversion of
water by the Project for the foregoing purposes.

(4) The Navajo Indian Imigation Project water supply deseribed in subsection (a)(2)
of this section and in Title Il of this Act also may beused to implement the altetnate water
source provisions described in subparagraph 9.2 of the Settlement Agreement, and may be
used for other purposes, inchuding but not limited to municipal and industrial uées, and
transferred to other places of use either within or outside the area served by the Project
facilities i accordance with the Settlement Agreement, the Partial Final Decree described in
paragraph 3.0 of the Settlement Agreement, the Settlement Contract, and other applicable
law. i

{5) The Secretary is authorized to use capacity of the Navajo Indian Irrigation Project

. works to convey water supplies for purposes of the Navajo-Gallup Water Supply Project
authorized by Title I of this Act and for purposes described in subsection (2)(4) of this
section. Use of Navajo Indian Irigation Project works 10 convey water for the Navajo-
Gallup Water Supply Project or for other non-irrigation parposes consistent with subsection
(a)}4) of this section shailﬁnot be cause for the Secretary to reallocate, or ‘cf:r-rarquj;rreT repayment
of, construction costs of the Navajo Indian Imrigation Project.

(b} WAIVER OF CONSTRUCTION CQSTS ALLOCABLE TO waxm NATION. -- The Navajo
Nation shall not be obligated to repay the United States for any Navajo Indian Irrigation Project
construction costs authorized in prior authonizations.

(¢) TRANSFER OF OWNERSHIP. — The Secretary is authorized to enter into an agreement

with the Navajo Nation to transfer ownership of the Navajo Indian Irrigation Project works and .




facilities to the Navajo Nation after completion of construction of the Project to a total serviceable
acreage of 110,630 acres, or to a lesser acreage if agreed to by the Navajo Nation, under terms and -
conditions that the Secretary determines are necessary to provide thé benefits of the Project and
fuifiil the purposes of this Act. The Secretary may transfer ownership of completed portions of the
Project to the Navajo Nation prior to completion of the entire Project in accordance with terms,
conditions and schedules that may be negotiated if mutually satisfactory to the Secretary and the
Nation. In transferring ownership of the Project works and facilities to the Navajo Nation, the
Secretary also shall transfer to the Nation the ownership of land or interests in land acquired by the
United States for the construction, operation and maintenance of the Project that is.no't declared by
the Secretary to be held in trust by the United States for the Navajo Nation pursuant to section 3 _T::f
the Actof Tune 13, 1962 (76 Stat, 96), as amended by section ! of the Act of September 25, 1970 {84
Stat, 367).

(d) OPERATION AND MAINTENANCE. -- The Navajo Nation shall provide for the operation,
maintenance and replacement of Project works that are transferred to the Nation’s ownership; except,
that the Jicarilla Apache Nation shall pay its direct proportionate share of the operation, maintenance
and replacement costs of th;.a Project facilities used to deliver water to the Jicarilla Apache Nation
pursuant to subsection 104(b}(4) of Title I of this Act, including the main Project canal reach from
Navajo Resewoiz_: to Cutter Reservoir and Cuttér Dam.

(e} SHARING IN AVAILABLE WATER SUPPLY. -- Nothing in this Act shall be construed to
modify section 11 of the Act of June 13, 1962 (76 Stat. 96).

SEC. 204, SAN JUAN RIVER IRRIGATION PROJECTS.

(2) IRRIGATION PROJECTS. - The Secretary is anthorized 1o rehabilitate existing San Juan
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. River irrigation projects as follows:

{1} the Fruitland-Cambridge Irrigation Project shall be rehabilitated to serve no more
than 3,335 acres of land defining the total serviceable area of the Project; and
{2} the Hogback-Cudei Irrigation Project shall be rehabilitated to serve no more than

8,830 acres of land defining the total serviceable area of the Project.

{(b) CDNDITIDNS PRECEDENT TO REHABILITATION. -- Rehabilitation construction on the
Fruitland-Cambridge Irrigation Project or the Hogback-Cudei Irrigation Project shall not commence
unless and until the Secretary and the Navajo Nation have executed cooperative agreements which
provide that the Navajo Nation shall maintain the rehabilitated facilities,

{c) AUTHORIZATION OF APPROPRIATIONS. - There is hereby authorized to be appropriatéd
to the Secretary of the Interior:

. {1) such sums as may be required through 2012 for rehabilitation of the Fruitland-
Cambridge lt:rigatinﬁ Project, but not more than $7, 700,000, plus or munus such amounts, if
any, as may be required by reason of changes since 2004 in construction costs as indicated by
engineering cost indices applicable o the types of constmction involved therein; and

{2} such sums as may be required throngh fiscal year 2015 for rehabilitation of the -

Hogback-Cudei Irmigation Project, but not more than $15,400,000, plus or minus such

amounts, if any, as may be required by reason of changes since 2004 in consiruction costs as

indicated by engineering cost indices applicable to the types of construction involved therein.
Expenditures of Federal appropriations authorized by this subsection shall be nonreimbursable.
SEC. 205. ANIMAS-LA PLATA PROJECT, NAVAJO NATION PORTION,

(a) OWNERSHIP OF NavVAIO NATION MUNICIPAL PIPELINE. ~ Upon completion of the
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Navaje Nation Municipal Pipeline authorized by the Act of December 21, 2000, the Colorado Ute

Settlement Act Amendments of 2000 (114 Stat. 2763A-258: Public Law 106-5 54, Appendix D, Title
I}, to convey Animas-La Plata Project water from the City of Farmingion, New Mexico, to Navajo
Nation communities along the San Juan River valley in New Mexico, including the City of Shiprock,
New Mexico:

(1) the Secretary is authorized io enter into an agreement with the Navajo Nation to
transfer ownership of the Navajo Nation Municipal Pipciim, excluding the Farmington
replacement line portion of the Navajo Nation Municipal Pipeline project that is located
within the corporate limits of the City of Farmingion, to the Navajo Nation after compietion
of construction of the Pipeline, including land or interests in land outside the corporate limits

of the City of Farmingfon acquired by the United States for construction, operation and

maintenance of the Pipeline;

{2} the Secretary is authorized to enter into an agreement with the Navajo Nation and
the City of Farmington to transfer ownership of the Farmington replacement line portion of
the Navajo Nation Municipal Pipeline project to either the Nation or the City after
compietion of construction of the Pipeline, including land or interests in land within the
corporate Hmits of the City of Farmington acquired by the United States for construction,
operation and maintenance of the Pipeline; provided, that the Navajo Nation and the City of
Farmington execute an agreement that shall set forth conditions and requirements acceptabie
to the. Secretary, the Nation and the City for the ownership and the maintenance of the
Pipeline facilities and ff:rr providing the infended benefits of the Pipeline to the Navajo

Nation;

4.




(3} the Navajo Nation shall assume responsibility for, and provide for, the operation,
maintenance and replacement of the Pipeline facilities after transfer of ownership is
complete; except, that the City of Farmington may assume such responsibilities for the
Farmington replacement line portion of the Pipeline pursuant to subsection (a)(2) of this
section;

| {4} the Secretary at least 45 days prior o the proposed date L;rf transfer shall submit
notice of the transfer of ownership o-f Project facilities to the Commiitee on Resources of the

House of Representatives and to the Committees on Energy and Natural Resources and

Indian Affairs of the United States Senate; and

(5) the Navajo Nation may convey its Animas-La Plata Project water or non-Proj ect
water through the Pipeline,

(b} PIPELINE AND TREATMENT DISCLAIMERS. - Participation or cooperation of the City of
Farmington with delivery of water to the Navajo Nation Municipal Pipeline may be accomplished
- amder terms and conditions to be negotiated to the mutual satisfaction of the City and the Navajo
Nation. Nothing in this Act shatl be construed to require the City of Farmington to:

(1} provide or deliver treated potable water into the Navajo Nation Municipal
Pipeline; or

(2) traqsfer to the United States or the Navajo Nation any property or other interest it
may have associated with the Farmington replacement line portion of the Navajo Nation
Mumnicipal Pipeline project.

Nor shall anything in this Act be construed to prohibit the Navajo Nation from taking delivery ofits

Animas-La Plata Project water allocation at an alternate point of delivery, subject to the terms of the
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~ Settlement Agresment, the Partial Final Decree described in paragraph 3.0 of the Settlement

Agreement, the Settlement Contract, and other applicable law,

+ (¢} USE OF NAVAJO NATION WATER ALLOCATION. — Water supply delivered to the Navajo
Nation under its Animas-La Plata Project water allocation through the Navajo Nation Municipal
Pipeline, or any alternate point of delivery, shall be used for mumicipal, industrial, commercial and
domestic purposes, including residential outdoor uses such as yard and stock watering. The Navajo
Nation mray use its allocation of Project water on lands held by the United States in trust for the
Navajo Nation and its members and iands held in fee by the Navajo Nation; provided, ;nhat the
Navajo Nation may transfer the purposes and places of use in accordance with the Settlement
Agreement, the Partial Final Decree described in paragraph 3.0 of the Settlement Agreement, the

Settlement Contract, and other applicable law.

SEC. 206. EFFECTIVE DATE.

This title shall become effective upon execution of the Settlement Agreement by the
Secretar},.f and upon execution of the Settlement Contract by the Secretary and the Navajo Nation.
SEC. 207. COMPLIANCE WITH ENVIRONMENTAL LAWS,

(a} CONSTRUCTION AND OPERATION. -- The construction, rehabilitation and operation of
the Navajo water projects described in this title are subject to the requirements of Federal laws that
are related to the protection of the‘ environment and otherwise applicable to the construction and
operation of the facilities authorized by this title, including the National Environmental Policy Act
of 1969 (42 U.8.C. 4321 et seq.), the Endangered Species Act of 1973 (16 ULS.C. 1531 et seq.), and
the Clean Water Act (42 U.S.C. 7401 et seq.). Nothing in this Act shall be construed to

predetermine or otherwise affect the outcome of any analysis conducted by the Secretary or any other
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Federal official under applicable iaw.s, nor shall anything in this Act be constrized to alter, amend or
modify the authority or discretion of the Secretary or any other Federal official under any Federal
faw.

" (b} TRANSFERS OF OWNERSHIP. -- Transfers of Navajo Indian Irrigation Projest works and
facilities or the Navajo Nation Municipal Pipeline to the Navajo Nation shall not constitute major
federal actions under the National Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.), and
shall not affect the application of the Endangered Species Actof 1973 (16 U.8.C. 1531 etseq.) to the
use of the water associated with the Project or the Pipeline, respectively.

TITLE III - SAN JUAN RIVER BASIN IN NEW MEXICO NAVAJOQ

L1

NATION WATER RIGHTS SETTLEMENT

SEC. 301, SHORT TITLE.
This title may be cited as the "San Juan River Basin in New Mexico Newajc"a Nation Water
ﬁights Settlement Act"
éEC. 302, FINDINGS AND PURPOSES,
(1.1) FINDINGS. — Congress hereby finds and declares that:
(1) in recognition of the commitments made by the United States to the Navajo
Nation inherent in the treaties of 1849 and 1868, including the commitment to create a
permaneﬁt homeland for the Navajo people, and in recognition of the United States® trust”
responsibility to the Navajo Nation, this Act will protect the water resources of the Navajo
Nation and secure to the Nation a perpetual water sapply from the San Juan River Basin in
Mew Mﬂxjm;
(2) the Navajo Nation has substantial and multiple claims against the State of New

37



Mexico, the United States, and other parties, related to water rights in the San Juan River
‘Basin in New Mexico for lands held in trust for the Nation or its members by the {nited
States and for lands held in fee by the Nation;

(3} a full and final settlement of the water rights claims of the Navajo Nation to the
use of waters ofthe San Juan River Basin in and from the State of New Mexico will inure to
the benefit of the Navajo Nation, the State of New MEXiCD,.ﬂle United States and other
parties;

(4} the Navajo Nation and the State of New Mexico have negotiated and approved a
settlement of the water rights claims of the Navajo Nation to the use of waters of the San
Juan River Basin in New Mexico as expressed in this Act, and both the Navajo Nation and
the New Mexico Interstate Stream Commission have adopted resolutions approving the
Settlement Agresment;

(3) this Act, together with the Settlement Agreement between the Navajo Nation, the
State of New Mexico and the United States, the Partial Final Decree described in paragraph
3.0 of the Setilement Agreement, the Suppiemental Partial Final Decree described in
paragraph 4.0 of the Settlement Agreement, and the Seitlement Coniract between the Mavajo
Nation and the United States, is intended to provide for the firll, fair and final resolution of
the water:rights claims of the Navajo Nation to waters of the San Juan River Basin in the
State of New Mexico, and to secure to the Navajo Nation a perpetual water supply and actual
water uses for and on its lands in northwestern New Mexico;

(6) the Navajo Nation may use, transfer, contract, subcontract or lease the water

supply provided by its water rights for beneficial uses on or off its lands consistent with
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. applicable state law, applicable federal law, the terms of the Setilement Agreement between
the Navajo Nation, the State of New Mexico and the United States, the terms of the
Seitlement Contract between the Nation and the United States, and the terms of the Partial
Final Decree described in paragraph 3.0 of the Settlement Agreetent, as each of these may
be applicable to the propr:-séd use, transfer, contract, subcontract or lease';. and
| {7) the Secretary of the Interior, in accordance with the requirements of 'secti;:}n [1of
the Actof June 13, 1962 (76 Stat. 96, 99; Public Law 87-483), has determined by hydrologic
investigations that sufficient water to implement the Settlement Agreement and to provide
for uses in New Mexico under the Navajo-Gallﬁp Water Supply Project is reasonably likely
.to be available for use in the State of New Mexico from the Upper Colorado River Basin and

has transmitted such determination to Congress by letter dated

. : (b} PURPOSES. -- The purposes of this Act are:
{1} to approve and mcorporate by reference the Setflement Agresment;
{2) to .approve and incorporate by reference the Settlement Contract;
. (3) to authorize the lease and transfer by the Navajo Nation of decreed water rights
for use by other parties on or off lands held by the United States in trust for the Mavajo
Nation and its members or held in fee by the Navajo Nation consistent with the Settlement
Agreement and applicable law; and

. {4} to authorize the actions and appropriations necessary for the United States to

fulfill its obligations under the Settlement Contract and this Act.
SEC. 303. SETTLEMENT AGREEMENT AND CONTRACT APPROVAL.

(2) SETTLEMENT AGREEMENT. -- The Secretary, acting on behalf of the United States, is
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authorized and directed to enter into the Settlement Agreement.

(b} SETTLEMENT CONTRACT. -- The Secretary, acting on behalf of the United States, is
authorized and directed to enter into the Settlement Contract, but in no event shall such contract be
limited by any term of years, or be canceled, terminated or rescinded by the action of any party,
except by an Act of Congress hereafter enacted.

(c) APPROVAL OF SETTLEMENT AGREEMENT AND} SETTLEMENT CONTRACT. -- The
Congress approves, ratifies, and hereby incorporates by reference the Settlement Agreement and the
Settlement Contract.

{d) AUTHORITY OF SECRETARY. -- The Secretary of the Interior is authorized to approve or
enter into such agreements and to take such measures as the Secretary may deem DECESSary or
appropriate to fulfill the intent of the Settlement Agreement, the Settlement Contract and this Act.
The Secretary shall comply with all aspecis r.:;f the ﬂatinnal Environméntal Policy Act, the
Endangered Species Act and other applicable federal and state laws and regulations in examisiqg this
authority.

SEC. 304. WATER AVAILABLE UNDER SETTLEMENT CONTRACT.

(a) AMOUNTS OF WATER AVAILABLE. -- Water made available annually under the
Settlement Contract approved by section 303 of this Act is in the following amounts for projects in
New Mexico supplied from Navajo Reservoir and the San Juan River, including its tributaries, under
New Mexico State Engineer File Nos. 2849, 2883 and 3213; provided, that the diversion to the
Navajo Nation pursuant to the Settlement Contract under each of the below specified projects shall
not exceed the quantity of water necessary to supply the specified amount of depletion for each

project as stated in Titles I and IT of this Act;
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Dhversion Depletion

{acre-feet/vear) {acre-feetfvear)
- Navajo Indian Irrigation Project ... 208,000 270,000
Navajo-Gallup Water Supply Project ..o 22,650 20,780
Animas-La Plata Project .ovveeeevc e e seieeenns 4.680 2,340
TOtAl e e 535,330 293,120

The diversion and use of water pursuant to the Settlement Contract shall be subject to and consistent
with the terms, conditions and limitations of the Settlement Agreement and this Act,

(b} AMENDMENTS TO SETTLEMENT CONTRACT. -- The Secretary may, with the consent of
the Navajo Nation, enter into amendments to the Settiement Contract which would in the Secretalj_:_’s
judgment be in the interest of conserving water or facilitating beneficial use by the Navajo Nation or
its subcontractors, but the amounts of water made available for diversions and depietions under the
Settlement Contract shall not exceed the amounts set forth in subsection (a) of thié section.

{c) RIGHTS OF THE NAVAIOQ NATION. -- The Navajo Nation shall be entitled unt;ier the
Settlement Contract to:

{1} use tail water, waste water and return flows attributable to uses of the water by
the Natiq_:}n ot its subcontractors, as long as the water depleticns do not exceed ﬂle aﬁﬂmm
sqt forth in subsection (a) of this section; provided, that the use of éaid t:_a.ii water, waste water
and retun; flows shall be subject to and consistent with the terms, conditians; and.limitati:}nsr
of the Settlement Agresment, the Resolution and applicable laws;

{2} change points of diversions, change purposes or places of uses, and transfer rights

for depletions authorized by this Act, except for those for use in the State of Arizona
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authotized by Title I of this Act, to other uses or purposes in the State of New Mexico 1o
meef water resourse or eu.:onnmic needs of the Nation; provided, that:
(A) such changes or transfers are subject to and consistent with the terms of
the Settlement Agreement, the Partial Final Decree described in paragraph 3.0 of the
Settlement Agreement, the Settlement Contract, and other applicable law; and
(B) any changes or transfers of water use by the Navajo Nation affecting one
or more of the water development projects authorized by Titles I and II of this Act
shall not alter the obligations of the United States, the Navajo Nation, or other parties
10 pay or repay project construction, operation, maintenance or replacement costs as
specified in Titles I and X1 of this Act and the Settlement Contract. :
(d) CONSISTENCY WITH UPPER COLORADO RIVER BASIN COMPACT, — The Secretary shall
operate Federal water project facilities in New Mexico consistent with Article IX of .the Uppér
Colorado River Basin Compact so that there shali be no injury or zmpalrmem to users of water within
the State of New Mexico as to their rights to receive and use water, the use of which is within the
apportionment made to the State of New Mexico by Article 111 of the Upper Colorado River Basin
Compact. The Secretary shall require as a condition of transferring to the Navajo Nation the
ownership of any Federal water project facilities that the Nati:..:rn shall operate such facilities
consistent with the Upper Colorado River Basin Compact and the Settlement Agreement.
SEC. 305. SUBCONTRACTS.
{a) AUTHORITY OF NAVAJO NATION. -- The Navajo Nation shalf have the authority to enter
into subcontracts with third parties for the delivery of its water under the Settlement Contract to

supply water for beneficial uses in the State of New Mexico on or off 1ands held by the United Staies
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in trust for the Navajo Nation or its members or lands held in fee by the Navajo Nation, subject to:
(1) the approval of all subcontracts by the Secretary in accordance with this section
and the Settlement Contract; and
(2) compliance with the Settlement Agreement, the Partial Fina! Decres described in
paragraph 3.0 of the Settlement Agreement, and other applicable Jaw.
- Nothing in this Act shall be construed to establish, address, prejudice or prevent any party from
Titigating whether ot to what extent any law does or does not permit, govern, or apply to the use of
the Nation's water designated in this Act for use in one state in an area located outside that .state.

(b) MAXIMUM TERM. -- The Navajo Nation shall not permanently alienate any rights it has
under the Settlement Contract. The maximum.tcnn of any water use subcontract, including all
rengwals, shall not exceed 99 vears in duration,

() APPROVAL OF SECRETARY. — The Secretary shall approve or disapprove amy
subcontracts submitted to him for approval within 180 days after submission or 60 days after
. ‘compliance, if mqﬁh‘ed, with secﬁ-en 102{2)C) of the National Envirconmental Policy A.ct of 1969
{42 U.8.C. 4332(2)C))}, or any other requirement of Federal law, whichever is later. | Any partytoa
subcontract may enforce the provision of this subsection pursuant to section 1361 of title 28, Uniied
State Code.

{¢} PREEMPTION. -- The authorization provided for in this section and the approval authority
of the Secretary provided for in this section shall not amend, construe, supersede or preempt any
Federal law, interstate compact or international treaty that pertaing to the Colorado River or its
iributaries, including the appropriation, use, development, storage, regulation, allccation,

conservation, exportation or quality of those waters.
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(e) NON-INTERCOURSE ACT COMPLIANCE. - This section provides Congressional
authorization for the subcontracting and transfer of Navajo Nation contract rights, and shal be
deemed to fulfill any requirement that may be imposed by the provisions of section 2116 of the
Revised Statutes (25 U.S.C. 177).

(f) FORFEITURE. -~ The nonuse of the watet supply secured herein by a subcontractor of the
Navajo Nation shall in no event result in a forfeiture, abandonment, relinquishment or other logs of
all or any part of the rights exercised by the Nation under the Settlement Contract or as otherwise
authorized by this Act.

SEC. 306. WATER LEASES NOT REQUIRING SUBCONTRACTS.

(@) AUTHORITY OF NAVAJO NATION, -~ The Navajo Nation shall have the authorify,
without approval of the Secretary, to lease, contract or otherwise transfer to other parties and to other
purposes or places of use in the State of New Mexico, either on or off lands that are held by the
United States in frust for the Navajo Nation or its members or held in fee by the Navajo Nation,
‘water rights decreed to the Nation pursuant to the Settlement Agreernent that are not subject to the
Settlement Contract. The authority of the Navajo Nation umier this subsection shall be subject to
compliance with the Settlement Agreement, the Partial Final Decree deseribed in paragraph 3.0 of
the Settlement Agreement, the Supplemental Partial Final Dectee described in paragraph 4.0 of the
Settlement Agreement, and other applicable law. Nothing in this Act shall be construed to establish,
address, prejudice or prevent any party from litigating wﬂathcr or 10 what extent any law does or
does not permit, govern, or apply to the use of the Nation's water designated in this Act for use in one
state In an area located outside that state.

(b) MaXtmum TERM. -- The Navajo Nation shall not permanently alienate any rights
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decreed to the Nation purseant to the Settlement Agreement. The maximum term of any 1,.vwatf.:r use
lease, contract or other arangement, including all renewals, shall not exceed 99 years in duration,

{c} NON-INTERCOURSE ACT COMPLIANCE. ~ This section provides Congressional
authorization for the lease, contracting and transfer of Navajo Nation decreed water rights, and shall _
~be deemed to fulfill any requirement that may be imposed by the provisions of section 2116 of the
Revised Statutes (25 U.8.C. 177). |

{(d) FORFEITURE. -- The nonuse of the Navajo Nation's reserved rights by a lessee or
contractor to the Nation shall in no event resultina farfciturc,.abandmmnent, relinquishment or other

loss of all or any part of the rights decreed to the Nation pursuant to the Settlement Agreement.

SEC. 307. AUTHORIZATION OF TRUST FUND.
(a) ESTABLISHMENT OF TRUST FUND. - There is hereby established in the Treasury a fund
to be known as the Navajo Nation Water Resources Development Trust Fund (hereafter in this
section referred to as the "Trust Fund™).
(b} PURPOSE OF TRUST FUND. -- The Trust Fund is established for the purpose of providing
funds to the Navajo Nation for its expenditure on the investigation, construction, operation,
- maintenance and replacement of capital works, and the investigation and implementation of water
conservation measures and impr.avernents, necessary for the Navajo Nation to make use of its water
rights under the Settlement Agreement, including for metering and monitoring activities. The
Navajo Nation also may utilize monies in the Trust Fund to provide for required operation,
maintenance and replacement of water project works and facilities constructed or transferred to
MNavajo Nation ownership pursuant to the authorizations contained in Titles I and I of this Act, or

transferred to the Nation pursuant fo Public Law 86-121.
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(¢) AUTHORIZATION OF APPROPRIATIONS. -- There are authorized to be appropriated for
deposit in the Trust Fund for expenditure by the Navajo Nation on costs associated with water
Tesources projects authorized by this Act and for development of other water resources projects,
including projects for water supply, flood control, sediment comtrol, recreation, fish and wildlife or
other beneﬁclial purposes:

(1) $6 million per year in each of the first five fiscal years which commence
following the date of the enactment of this Act; and
{2) $4 million per year in the each of the five fiscal years next following the first five
fiscal years referred to in this section,
~ {d) NOPER CAPITA PAYMENTS. -- No part of the prineipal of the Trust Fund, or of incotne
accrning to such Trust Fund, or the revenue from any water use subcontract, shall be distributed to
arry meniber of the Navajo Nation on a per capita basis.

{e} CONDITIONS FOR EXPENDITURES. — Amonnts authoriécd to be appropriated to the
Trust Fund under this section shali niot be expended until both the Partial Final Decree described in
paragraph 3.0 of the Settlement Agreement and the Supplementa) Partial Final Decree described in .
paragraph 4.0 of the Settlement A greement, which together would quantify fully the Navajo Nation's
reserved water right claims from the San Juan River Basin in New Mexico, have been entered in the
general stream adjudication styled New Mexico v. United States, et al., No. 75-184 (11th Jud. Dist.,
San Juan County, New Mexico}, involving claims to waters of the San Juan River and its tributaries,
said Partial Final Decree and Supplemental Partial Final Decree to adjudicate the rights of the
Navajo Nation in the San Juan River Basin in New Mexico to divert and use water for historic,

existing and future uses consistent with the Settlemnent Agreement and the authorizations for water
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projects provided by this Act.
SEC. 308. AUTHORIZATION OF HYDRGGMHIC SURVEY.

{a) PREPARATION OF HYDROGRAPHIC SURVEY. — The Secretary is authorized, on behaif of
the United States, to prepare a hydrographic survey cocperatively and jointly under the supervision
of the-Secretary and the State of New Mexico, acting through the New Mexico State Engineer, to
identify and quantify historic and existing diversions and uses of water by the Navajo Nation or its
menmbers from the San Juan River Basin within the State of New Mexico, mcluding from surface
water and underground water sources, as specified by subparagraph 4.2 of the Settlement A oreement.

(b} AUTHORIZATION OF APPROPRIATIONS. -- There is hereby anthorized to be appropriated
10 the Burean of Indian Affairs through fiscal year 2011 such sums as may be required to complete
the hydrographic survey, but not more than $5,000,000 (in 2004 prices). Such sums shall be adjusted
for inflation and shail be treated as nonreimbursable Federal expenditures. Cost-share funding by
non-Federal entities shall not be required.

. 8EC. 309. CONDITIONS.

{a) MILESTONES. -- Aﬂer_ enactment of this Act, in order to settle the outstanding claims of
the Navajo Nation to rigﬁts in waters in and from the San Juan River Basin in New Mexico, the
following milestones shall be achieved in implementing the provisions of this Act:

(1) the Settlement Agreement must be executed by the Secretary no later than

December 31, 2006;

(2) the Settlement Contract must be executed by the Secretary and the Navajo Nation
no later than December 31, 2G07;

{3} the Partial Final Decree described in paragraph 3.0 of the Settlement Agreement
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must be entered by the Court in the San Juan River Adjudication no later than December 3 I,
2010;

(4) the hydrographic survey and report of historic and existing diversions and uses of
waier in and from the San Juan River Basie in New Mexico on Navajo lands, including on
lands held by the United States in trust for the Navajo Nation or its members or held in foe
ownership by the Navajo Nation, to provide afl information called for under paragraphs 3 and
4 of the proposed Supplemental Partial Final Decree, which is Appendix 2 to the Settlement
Agreement, and a] information required to administer subparagraph 4.4 of the Settiement
Agreement and subparagraph 7(g) of the proposed Partial Final Decree, which is Appendix 1
to the Settlement Agreement, as described in subparagraph 4.2 of the Settiement Agreement,
must be completed no later than December 31, 2011;

(3} rehabilitation construction of the Fruitland-Cambridge Indian Irrigation Project to
a service area of 3,333 acres of land pursuant to the authorization provided in Title 11 of ﬁis
Act must be compieted no I.ater than December 31, 2012;

{6) the Supplemental Partial Final Decree described in subparagraph 4.0 of the
Settlement ﬁgfeement must be entered by the Court in the San Juan River Adjuﬁication e
Iater than December 31, 2013;

{7} rehabilitation comstruction of the Hogback-Cudei Indian Irrigation Project to a
service area of 8,330 acres of land pursuant to the authorization provided in Title II of this
Act must be completed no later than December 31, 2015;

.(8} the United States must make deposits into the Navajo Nation Water Resources

Development Trust Fund in the amounts and pursuant to the schedule specified in subsection
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307(c) of this Act, to be completed no later than December 31, 2016:
(9) construction of the Navajo-Gallup Water Supply Project facilities authorized by
Title [ of this Act must be compieted no later than December 31, 2020; and
(10) construction of conjunctive use wells authorized by Title I of this Act for
developing ground water for use by Navajo Nation communities in the State of New Mexico
must be compieted no later than December 31, 2022,
The dates described in this subsection may be extended upon agreement of the Navajo Nation, the
United Sﬁtes, acting through the Secretary, and the State of New Mexico, acting through the New

Mexico Interstate Stream Commission, if reasonably necessary to provide additional time to

mmplement the provisions of this Act.
(b) REVOCABILITY OF SETTLEMENT AND AUTHORIZATIONS, -- If the milestones specified
in subsection (a) of this section are not substantially met:

(1} the Navajo Nation Water Resources Development Trust Fund described in
section jﬂT of t}_ﬁs Act shail be terminated;

(2) the balance of the Trust Fund shall be deposited in the general fund of the
Treasury;

{3) the anthonzations for constructifrn and rehabilitation of water projects provided
in Titles [ and IT of this Act, exciudiﬁg those described in section 205 of this Act, shall be
revoked and Federal activities related to said construction and rehabilitation shall be
suspended;

{4) the Navajo Nation, the United States and the State of New Mexico shall not be

bound by the Settlement Agreement, and the Settlement Agreement and Settiement Contract
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shall be of no force or effect; and
(5} the provisions of Title IV of this Act shall be nu!l and void.

(¢) CONDITIONS NOT CAUSING NULLIFICATION OF SETTLEMENT. -- The Settlement
Agreement and Settlement Contract sﬁall not be pullified, and the Navajo Nation shall not otherwise
have cause to assert past or fizture claims to the delivery or use of water in or from the San Juan
River Basin in New Mexico, for the following conditions:

(1) the milestones specified in subsection {2} of this section are substantially met;

{2) amny lack of rights to divert at the capacities of crcmjunctiﬁ use wells constructed
or rehabilitated pursuant to Title I of this Act;

(3) any failure to determine or resolve an accnuﬁting of the use in the State of

Arizona, to obtain any necessary water rights for the consumptive use of water in Arizona, to

coniract for the delivery of water for the use in Aﬁmna, or to construct and operate lateral

facilities to deliver water to Navajo Nation communities In Arizona, under the Navajo-

Cailup Water Supply Project authorized by Title I of this Act; and

{4} any lack of rights in the State. of Arizoua for the diversion qf ground water in

Arizona for uses in New Mexico or for the usé in Arizona of ground water diverted from

New Mexico to provide for the continuance of existing uses under subparagraph 7(g) of the

proposed Partial Final Decree, which is Appendix 1 to the Seﬁicment.ﬁgreemem.

(d) RIGHTS INURE TO NAVAIQ NATION. -- The tribal rights under the Settlement Contract
approved by this Act, the water rights adjudicated consistent with such contract in the general stream
adjudication by the Partial Final Decree described in paragraph 3.0 of the Settlement Agreement, and

other tribal water rights stipulated, adjudicated or decreed as described in the Settiement Agreement
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and this Act shall inure to the benefit of the Navajo Nation, and the Nation shall not be denied all or
any part of such rights absent its consent unless such rights are explicitly abrogated by an Act of
Congress hereafter enacted or unless the Settlement Agreement, Settlement Contract, aumonzatmns
.contamcd in this Act and final decrees are revoked as per subsection (b) of this section.
- SEC:310. ENVIRONMENTAL COMPLIANCE.

(a) COMPLIANCE WITH ENVIRONMENTAL ngs.. -~ The responsibilities of the Secretary .
described in this Act are subject to the requirements of Federal laws that are related to the protection
of the environment and otherwise applicable to the construction and operation of facilities authorized
by this Act, including the National Environmental Policy Act of 1969 (42 17.8.C. 4321 et seq.}, the
Endangered Species Act of 1973 (16 U.5.C. 1531 et seq.), and the Clean Water Act (42 U.8.C. 7401
et seq.j. Nothing in this Act shall be construed to predetermine or otherwise affect the outcome of
any analysis conducted by the Secretary or any other Federal official under applicable laws, nor shall
anything in this Act be construed to alter, amend or modify the authority or discretion of the
Secretary or any other Federal official under any Federal law. The Secretary shall comply with all
aspects of the National Environmental Policy Act of 1969 and other applicable environmental laws
antd reguiations in fulfilling the terms of the Settlement Contract.

(b) EXECUTION OF SETTLEMENT AGREEMENT AND SETTLEMENT CONTRACT. -- Execution
of the Sef_:tlement: Agreemnent and the Seftlement Contract approved by this Act shall not constitute
major Federal actions under the National Environmental Policy Act of 1969 (42 U.8.C. 4321 et seq.),
and shall not affect the application of the Endangered Species Act of 1973 {16 U.8.C. 1531 etseq.)

1o the uses of water to be supplied under the Settlement Contract.
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- TITLE IV — NAVAJO RESERVOIR WATER SUPPLY

SEC. 401. SHORT TITLE.
This title may be cited as the "Navajo Reservoir Water Supply Act".
SEC, 402. FINDINGS AND PURPOSES,

(a) FINDINGS. -- Congress hereby finds and declares that:

(1) active management of the water resources of the San Juan River Basin in New
Mexico, ncluding the management of federal water storage and delivery facilities aﬁd the
administration of water rights, will conserve water in the Basin to the benefit of the United
States, the State of New Mexico, Indian tribes and other parties;

(2) the Navajo Nation and the State of New Mexico have negotiated and approved a
settlement of the water rights claims of the Navajo Nation to the use of waters of the San
Juan River Basin in New MeXico as expressed in this Act that relies on the administration of .
water rights in the Basin and the water made available from the Navajo Reservoir water
supply;

(3} the United States participates in the management of the water resources of the
San Juan River Basin in New Mexico in accordance with the authorizations and requirements
of the Colorado River Storage Project Act (70 Stat. 105}, the Colorado River Basin Project |

- Act (82 Srat. 885), the Act of June 13, 1962 (76 Stat. 96), the Jicarilla Apache Tribe Water

Rights Settlement Act (106 Stat. 2237), the Endangered Species Actof 1973 (16 11.8.C. 1531
et seq.), and other federal and state laws; and

{(4) providing certainty and enhancements to the management of the Navajo

Reservoir water supply in compliance with federal and state law will enable implementation
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of the Settlement Agreement and benefit both Navajo and non-Navajo interests.
{b) PURPOSES. — '[h»; purposes of this Act are:
{1} to specify quantitative criteria for the Secretary of the Interior to use in
implementing the shortage sharing provisions of section 11(a) of the Act of June 13, 1962
- {76 Siat. 96); |
(2) to authorize the Navajo Nafion to use its Navajo Reservoir water supply
- apportionments to meet critical municipal and domestic water demands during years of
shortage;
(3) to authorize the formation and operation of a top water bank in Navajo Reservoir;
and i
{4) to otherwise effectuate water management aﬁd administration in New Mexico.
SEC. 403. SHARING OF AVAILABLE WATER.

{a) INFLOW BELOW NAVAJO DAM. -- Whenever water is available for diversion pursuant to
New Mexico State Engineer File No. 3215, the water available shall be distributed, to the extent
practical, in proportionate amounts to the diversion demands of all contractors and subcontractors of
the Navajo Reservoir water supply diverting below Navajo Dam.

{b) RUNOFF ABOVE INAVAJO DAM. -- For the purpose of implementing the shortage sharing
provisions of _s.ul:_rsection 11{a) of the Act of June 13, 1962 (76 Stat. 96; Public Law §7-483), the
Secretary of the Interior shall determine amounts of shortage and apportionments of water using the
normal diversion requirements on the flow of the San Juan River originating above Navajo Dam that

are based on:

{1) the amounts of diversion or water delivery for the current year anticipated to be
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necessary to irrigate lands in accordance with cropping plans prepared by contractors;
(2) the annual diversion or water delivery demands for the current year anticipated
for non-irrigation uses pursuant to water delivery contracts, including the demand for
delivery for uses in Arizona under the Navajo-Gallup Water Supply Project as authorized by
section 104 of Title I of this Act, but exciuding any current demand for surface water for
placement into aguifer stbraga for futnre recovery and use; and |
{3) an annual normal diversion demand of 133,000 acre-feet for the San Juan-Chama
Project (initial stage) authorized by section 8 of the Act of June 13, 1962,
The Secretary shall not include in the normal diversion requirements the emounts of water that
reliably can be anticipated to be diverted or delivered under contract from inflows to the San Juiin
River arising below Navajo Dam ﬁursuant to New Mexico S.tate Engineer File No, 3215, or the
amounts of water amicipated to be supplied.thmugh re-uge, In the event that the State of New
Mexico determines that water uses under Navajo Reservoir water supply contracts or diversions by
the San Juan-Chama Project must be reduced in any year for New Mexico to comply with the
provisions of the Upper Colorado River Basin Compact (63 Stat. 31), including, but not limited to,
Article Il and Article IV of the Compact, the Seurets;rjr shall reduce the mormal diversion
requitemnents if necessary to reflect water nse or diversion limitations imposed by the State of New
Mexico.

{c) ALLOCATION OF SHORTAGES. -- In the event of shortage, the Secretary of the Interior
shail first make an allocation of shortage to the demand on the Navajo Reservoir water supply for
delivery for uses in Arizona under the Navajo-Gallup Water Supply Project, up to the full ameﬁnt of

demand and excluding the amounts of water anticipated to be diverted for such uses from inflows to
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the-San Juan River arising below Navajo Dam pursuant to New Mexico State Engineer File No.
3215, Second, tﬁe Secretary shall make an allocation of shortage to the demand on the Navajo
Reservoir water supply for delivery for uses allocated pursuant to subparagraph 8.2 of the Settlement
Agreement, up to the full amount of demand and excluding any amounts of water anticipated to be
diverted for such uses under State Engineer File No. 3215, The remaining amount of shortage, if
any, shall be allocated to the normal diversion requirements for uses in New Mexico that are |
determined pursuant to subsection (b) of thls section in accordance with the procedure for
apportioning the water supply mﬁilable above Navajo Dam described in subsection 11(2) of the Act
of June 13, 1962 (76 Stat. 96}. To determine the occurrence and amount of any shortage to contracts
entered pursuant to section 11 of the Act of June 13, 1962, the Secretary shall not include as
available storage any water stored in & top water bank in Navajo Reservoir established pursuant to
section 405 of this Act. During years in which the Secretary determines and allocates a shortage in
the Navajo Reservoir water supply, the Secretary shall not deliver, and contractors of the water
supply shall not divest, any of the water supply for placement inio aguifer storage for future recovery
and use. |

~* (d} APPLICATION OF SHORTAGES. — The Secretary shall apply the sharing and
apportionment of water determined pursuant to subsection 11(a) of the Act of Tune 13, 1962 (76 Stat.
96}, and subsections (b) and (c} of this section on an annual volume basis, and shall not otherwise
apply or enforce a percentage or volumetric shortage to the amouﬁt of water available for diversion
or delivery from the Navajo Reservoir water supply or for diversion by the San Juan-Chama Project
on a day to day basis; provided, that this subsection shall