BEFORE THE NEW MEXICO STATE ENGINEER
IN THE MATTER OF THE APPLICATION BY ) HU No. 06-027
SAN JUAN WATER COMMISSION, FOR )
PERMIT TO APPROPRIATE PUBLIC SURFACE ) OSE File No. 4818

WATERS WITHIN THE SAN JUAN WATER )
BASIN IN THE STATE OF NEW MEXICO )

WATER RIGHTS DIVISION’S RESPONSE ON THE ISSUE
OF THE AVAILABILITY OF UNAPPROPRIATED WATER

The Water Rights Division of the Office of the State Engineer (“WRD™), by and through its
attorneys, Daniel Rubin and Uday Joshi, and pursuant to the Hearing Examiner’s Order dated
September 12, 2006, hereby files this brief in support of its contention that there is no
unappropriated water available to satisfy the above-captioned application (“Application”) of the San
Juan Water Commission (*SJWC™), and in support states as follows:

L SUMARY OF ARGUMENT:

The WRD contends that the Hearing Examiner should not order publication of the
Application because there is no unappropriated water available to satisfy the Application. The
SJWC cannot rely upon any “operation of law” pursuant to NMSA 1978, Section 72-5-33(B) to
create water available for appropriation. |

Specifically, as set forth in Section IV.B., below, Section 302(a)(1)(C)(ii) of the 2000 Ute
Settlement Amendments, at Pub.L. 106-554 (“Amendments™) requires the facilities of the Animas-
LaPlata Project (*ALP”) that were authorized pursuant to Section 302(a)(1)(A) of the Amendments
to first be fully built and in operation before the United States’ downscaling of the ALP has any
legal effect (a copy of the Amendments are attached hereto as Exhibit A). As conceded by the

SJWC in their brief, only 43% of these facilities have been built, and are not in operation. Thus,
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this Application prematurely and inappropriately relies upon Section 72-5-33, and should be denied
publication.

In the alternative, as set forth in Section IV.C, below, the priority date of the Application
should be limited to the 2001 date it was submitted because Section 72-5-33(B) limits applying the
much earlier priority 1956 date of the ALP to the amount of water available under a repayment
contract with the United States. As conceded by the SJWC in their brief, its amended repayment
contract with the United States limits delivery of water to a maximum of 10,400 acre-feet of
depletions per year. Given that the SJWC is already receiving this amount of 10,400 acre feet per
year pursuant to existing permits held by the United States, it is not entitled to any further permits at
the 1956 ALP priority date, but a priority date reflecting the filing date of the Application in 2001..
Thus, the STWC needs to satisfy its burden of proving that there is unappropriated water available to
satisfy the Application as of 2001.

1. LEGAL STANDARD:

Pursuant to NMSA 1978, Section 72-5-7, the State Engineer shall “reject” publication of an
application as follows:

“If, in the opinion of the state engineer, there is no unappropriated water available,

he shall reject such application. He shall decline to order the publication of notice of

any application which does not comply with the requirements of the law and rules

and regulations. He may also refuse to consider or approve any application or notice

of intention to make application or to order the publication of notice of any

application if, in his opinion, approval would be contrary to the conservation of

water within the state or detrimental to the public welfare of the state.”

In this case, by stipulation of counsel, the parties have briefed the issue of whether there is
unappropriated water available, as a threshold issue prior to publication. The parties would present

evidence and argument on issues of conservation and public welfare, as well as the issue of

impairment to other water users pursuant to NMSA 1978, Section 72-5-6, in the event that the
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Hearing Examiner finds that unappropriated waters is available to satisfy the Application and orders
its publication.

The WRD is thus surprised by the SJWC’s assertion that the State Engineer has “changed
his mind” about the grounds for rejecting the Application. SJWC Brief, at 4. The WRD still stands
behind such reasons, including but not limited to the fact that the Application violates the terms of
the Navajo Settlement, and is a blatant attempt to undermine the intent and purposes of the Navajo

—

Settlement despite the fact that the STWC both agreed to it and benefited by it. Moreover, the WRD

strongly disputes the SIWC’s notion that the integrity of the Navajo Settlement is not a matter of
public welfare. SJWC Brief, at 3. The WRD will submit evidence and argument in support of

these positions if the Hearing Examiner orders publication of the Application.

IMl.  UNDISPUTED FACTS RELIED UPON BY THE WRD:

A. The facilities of the ALP that were authorized pursuant to Section 302(a)(1)(A) of
the Amendments are only 43% built, and are not in operation. SJWC Brief, at 6.

B. The SJWC. pursuant to its amended repayment contract with the United States, is
limited to a delivery of water that will result in a maximum of 10.400 acre-feet of
depletions per year. SJWC Brief, at 7, and at Exhibit 12: WRD Exhibit B, attached
hereto,

1V,  ARGUMENT: THE HEARING EXAMINER SHOULD DENY PUBLICATION OF
THE APPLICATION PURSUANT TO NMSA 1978, SECTION 72-5-7 BECAUSE NO
UNAPPROPRIATED WATER IS AVAILABLE TO SATISFY THE APPLICATION.

A. The Application wholly relies upon “operation of law” pursuant to NMSA 1978,
Section 72-5-33, and not upon any hydrology, to prove that unappropriated
water is available.

Pursuant to NMSA 1978. Section 72-5-33(B), when the United States determines that a

planned federal project will not be constructed:

“(1) upon receipt of an application, the state engineer shall give first preference for
any appropriation of released water to water users who have contracted to receive

! While the SJWC attaches excerpts of its amended repayment contract at Exhibit 12 of its brief. the WRD attaches a
complete copy hereto as Exhibit B.
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such waters under a repayment contract with the United States or its agencies,
provided the water users under the repayment contract apply to appropriate the water
within one year of being released;

...(3) the appropriation of water under this section by water users under a repayment

contract shall bear the priority date of the original notice to appropriate such water.”

In this case, the STWC wholly relies upon Section 72-5-33(B). As noted by the SJWC,
Congress authorized construction of a downsized version of the ALP through Section
302(a)(1)(C)(i) of the Amendments. Section 302(a)(1)(A)(i) specifies the facilities that will
constitute this downsized ALP. Section 302(a)(1)(A)Xii) accordingly reduces the amount of water
to be delivered by the downsized ALP to a reduced average annual amount of depletions. The
Application thus seeks to appropriate the difference between the reduced amount of depletions and
the original amount of depletions, citing Section 72—5-33(3) as its sole justification and arguing that
such water is available “by operation of law.” SJWC Brief, at 12.

B. Pursuant to Section 302(a)(1)(C)(ii) of the 2000 Ute Settlement Amendments,
the Application improperly relies upon NMSA 1978, Section 72-5-33(B) because
the downscaled ALP has not been completely constructed and is not
operational.

As noted by the SIWC (Brief, ar 10-11), Subsection 302(2)(1)(C)(1) of the 2000
Amendments acts to officially de-authorize the original ALP in favor of the downscaled version.
This subsection specifically states that this smaller project will constitute the entire ALP, and that
any other portion of the original ALP -shall not be commenced without further express
authorization from Congress.”

However, Subsection 302(a)(1)(C)(ii) limits the effect of Subsection 302(a)(1(C)()-

Specifically, (ii) states as follows:

“If the facilities described in subparagraph (A) are not constructed and operated.
clause (i) shall not take effect.”

Thus, unless and until the downscaled ALP is constructed and operational, Subsection

302(a)(1)(C)(i) “shall not take effect.” and Congress has thus not officially downscaled the original
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ALP “by operation of law” (as the SJWC puts it) for purposes of Section 72-5-33. The plain
meaning of the term “operational™ requires not only for the downsized ALP to be complete. but in
operation for the legal effects of downsizing to occur.

The Official Senate Report from the Committee on Indian Affairs reflects Congress® intent

regarding the effect of Subsection 302(a)(1)(C)(ii). It states as follows:

“...[T]he proposed changes resolve apparent concern over how completing those

parts of the project needed to settle the tribal water rights will affect or prevent a

decision on how or whether to complete other parts of the project. It would be quite

unfortunate for the Ute tribes, the United States. and other interested parties if this
distraction was allowed to prevent the consumation of a freely negotiated Indian

water rights settlement. This committee amendment resolves this issue because it

requires further, express authorization from Congress before additional ALP

components may be constructed. The project proponents understandably insist that

this provision will not take effect until and unless the construction and operation of

the facilities described above.”

SJWC Brief, at Ex. 3. p.6-7 (emphasis added)

As a factual matter, the SIWC does not dispute that the downscaled version of the ALP is
43% complete (SJWC Brief, ar 6). As such, it is not complete, and certainly not operational, as
required by Subsection 302(a)(1)(C)(ii). The Hearing Examiner should therefore deny publication
of the Application, because the Application cannot rely upon Section 72-5-33(B) to establish the
availability of unappropriated water.

The SIWC attempts to frame the issue before the Hearing Examiner as whether a portion of
the originally planned ALP will not be constructed. Brief, at 7-13. The SJWC’s brief takes great
pains to prove this obvious point, relying on Subsection 302(a)(1)(C)(i), as well on quoted
statements from various officials associated with the ALP. Nor does the WRD dispute this point.

While construction of only a downscaled version of the ALP may be a forgone conclusion and the

original project may never be constructed, the legal effect of this eventuality will only occur after
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completion and operation of the downscaled version pursuant to Subsection 302(a)(1)(C)(ii), which
has yet to occur.

The SJIWC’s brief, while relying on Subsection 302(a)(1)(C)(i), omits any mention
whatsoever of Subsection 302(a)(1)(C)(ii), which immediately follows it in the text of the 2000
Amendments. The SJWC ignores the above-quoted passage from the Congressional Report, yet
otherwise relies on the Report as part of its argument. Despite these omissions by the SIWC, the
Hearing Examiner should not and cannot ignore either Subsection 302(a)(1)(C)(ii) or the relevant
portions of the Congressional Report. To apply Section 72-5-33 to the portion of the ALP that will
not likely be constructed ignores the plain language of Subsection 302(a)(1)(C)(ii), and ignores the
clear intent of Congress to protect tribal water rights concerns in the Amendments to the original
Ute Settlement Act.

C. Because the water sought for appropriation in the Application is not subject to a
repayment contract, the Application is not entitled to the 1956 priority date of
the ALP, and the STWC must satisfy its evidentiary burden of proving sufficient
unappropriated water in 2001 before the Hearing Examiner should order
publication of the Application.

As cited in A, above, pursuant to NMSA 72-5-33(B). an application to appropriate water

released from a federal project “shall bear the priority date of the original notice to appropriate such
water,” but only with respect to water subject to a repayment contract with the United States. The

Legislature intended Section 72-5-33(B) to provide some level of guarantee to federal project

beneficiaries that they will receive the benefits expected by virtue of their federal contracts.

In this case. the SIWC’s Application claims the right to the priority date of the ALP, namely

1956, It does so by relying on its amended repayment contract with the United States. Brief, at 7.
However, as the SJWC concedes, this contract only entitles the SJWC to delivery of water totaling
10,400 acre-feet per year in depletions. Brief, at 7; Exhibit B, attached herefo. As the SJWC

acknowledges, it will receive this amount through the downscaled ALP project pursuant to Section
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302(a)(1)(A)(ii). Brief, at 7. Thus, all of the water that the SJWC can claim subject to a repayment
contract with the United States it will already receive as part of the downscaled ALP. The SJWC
lacks any claim to any additional water under the repayment contract that it can assert entitlement to
pursuant to Section 72-5-33(B). Presently, the SJTWC will receive the benefits expected under its
contract, namely, 10,400 acre-feet per year in depletions with a priority date of 1956. Section 72-5-
33 does not give it a right to any windfall above and beyond its entitlements under the downsized-
ALP at a priority date of 1956.

The SJWC cannot ignore this limitation in Section 72-5-33(B), as it attempts to do by
submitting this application for a new appropriation of an additional 20,580 acre-feet per year with a
priority date of 1956.% Rather, the Hearing Examiner should consider the Application, and whether
there is unappropriated water available to satisfy it, in light of a proper priority date of the filing of
the Application, namely, January 2001.°

The WRD asserts, and can prove, that the waters of the Animas, La Plata and San Juan
Rivers have been fully appropriated as of January, 2001. However, the SJIWC, as Applicant, bears_
the burden of proving that as of January. 2001, such waters have ﬁot been fully appropriated. Tq
the extent they can submit evidence to satisfy their initial burden, the WRD will submit evidence to.
the contrary. Unless and until the STWC satisties this burden, the Hearing Examiner should deny
publication of the Application. |

Moreover, as set forth in Section 1B, above, the United States has not yet released any water
from the ALP, pursuant to Section 302(a)(1)(C)(ii). At such time as the downscaled ALP i;

constructed and operational and such waters are released. the depletion amount under contract

2 The SIWC calculates this amount of 20,580 as all of the water available as a result of the downscaling of the ALP.
Brief, at 13. The SYWC thus seeks to deplete a grand total of 30.980 (20,580, + IO 400) acre-(eet of water per year,.from
the Animas, La Plata and San Juan Rivers. all with a 1956 priority date. 01—2 !

3 The SJWC amended the Application in its brief to seek an additional 5,500 acre- feet of depletions pef ye

This qlp
additional amount, if permitted. would have a priority date of 2006.
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between the United States and the SJWC will likely remain at 10,400 acre-feet per year.YAs suc

the Hearing Examiner should reject publication of any future application by the SYWC for a new 1

appropriation of water pursuant to Section 72-5-33 unless the SJWC can somehow first obtain a 7

contract with the United States for an additional amount above the 10,400 acre-feet per year it

contracted for and will receive as part of the downscaled ALP.
V. CONCLUSION:

Based on the forgoing, the Hearing Examiner should deny publication of the Application.
The SJWC cannot rely on NMSA 1978, Section 72-5-33 to create unappropriated water by
“operation of law” unless and until the downscaled ALP is complete and operational. F hermore,
because the water sought for appropriation in the Application is not subject toa;/;trepaymen contract / ?
with the United States, the Hearing Examiner should deny publication of the Application unless and
until the STWC proves that there is unappropriated water to satisfy the Application as of the date it

was filed, namely, January, 2001.

Respectfully submitted,

Daniel Rubin, Esq.

Uday V. Joshi, Esq.
Administrative Litigation Unit
Office of the State Engineer
P.O. Box 25102

Santa Fe, NM 87504-5102
(505) 827-6123; 827-6181
(505) 827-3520 (Fax)
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‘Whi' le, John J., OSE

From: Dantonio, John, OSE
To: Lopez, Estevan, OSE; Whipple, John J., OSE
Cc: Sanders, D L., OSE
Subject: FW: ALP operations.
Attachments:
All,

Let’s discuss this issue so we can be ready for BOR's call.

Thanks,

John D.

John R. DAntonio Jr., P.E.

New Mexico State Engineer

Secretary NM Interstate Strearm Commission
(505) 827-60917

(505) 827~-3806 (fax)

P.O. Box 25102

Santa fe, NM 87504-57102

john.dantonio@state.nm.us

From: Genualdi, Robert B., OSE

Sent: Wednesday, August 05, 2008 4:44 PM
To: Dantonio, John, OSE

Cc: Sizemore, Jim L., OSE

https://webmail.state.nm.us/exchange/john. whipple/Inbox/FW:%20ALP%200perations..E...

Sent: Fri 8/7/2009 8:45 AM

Page 1 of 2
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Page 2 of 2

Subject: ALP operations.

Hi John,

Earlier today I had a conference call with BOR representatives from Durango and Grand Junction. BOR had requested the meeting
to discuss Issues related to Animas-La Plata applications/permits, and something we had brought up regarding the Ridges Basin
Reservoir first fill operations. A couple weeks ago our Water Master mentioned to Pat Page (BOR Durango) that Animas River
ditches in NM start to have trouble getting water when state line flows drop below 250 cfs, BOR is only required to bypass 225 cfs
per the A-LP EIS, We had a very productive discussion, and they asked who from NM would be best to talk to about A-LP first fill
operations and continuing operations. I told them that we do not deal with interstate matters from the Aztec office, and that you
and/or the ISC do. Carol DeAngelis (who runs the BOR Grand Junction office) said she may be giving you a cali to open the lines of
communication,

Please let me know if more expianation would be useful.

Robert Genualdi
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Whigﬁle‘ John J'i OSE
A
From: Pat Page [PPage@uc.usbr.gov] Sent: Mon 3/16/2009 8:36 AM
To: Whipple, John J., OSE
Cc: Trujillo, Tanya, OSE
Subject: RE: Draft ALP O&M Contract
Attachments:
John,

I received your comments on the IGA and have forwarded them onto the NM
ALP sponsors (SJWC, Navajo Nation, and LPCD). We will work with them
(and the other sponsors) to get answers to your questions. As a

reminder, the IGA was developed and negotiated by the ALP sponsors (not
Reclamation), I had previously (last year?) informed SIWC of your

concerns regarding reservoir storage and evaporation allocation but
apparently SJWC did not get in touch with you regarding your concerns.

It might behouve the State to contact the NM sponsors directly to relay

your concerns/issues. In the mean time, I'll try to work with them to

help address your comments,

Pat

>>> "Whipple, John 1., OSE" <john.whipple@state.nm.us> 3/12/2009
10:13:57 AM >>>
Pat:

If the ALP and Ridges Basin Reservoir are operated as now proposed by
the project participants:

1. What is the surface area and evaporation loss associated with the
recreation pool?

2. What is the incremental surface area and evaporation loss associated
with storage of water in the pool designated for Durango use, assuming
this pool is on top of the recreation pool?

3. What is the average total surface area and evaporation loss

associated with the reservoir, and the incremental surface area and
evaporation loss associated with the joint pool, assuming the joint pool

is on top of the Durango and recreation pools? What is the answer if
Durango agrees to participate in a joint pool rather than to have its

own designated pool?

4. Based on the historic hydrology and proposed project operations, how
often and how much water is withdrawn from the joint pool to meet water
demands of NM participants? How much water is pumped to the reservoir to
replace water released for downstream delivery in NM versus how much
water is pumped to replace water withdrawn or released from the
reservoir for uses in CO or to replace reservoir evaporation losses?

Does the answer change much if the assumptions regarding use of tribal
allocations in CO remain the same as the assumptions used in the ALP
FSEIS?

The operational concepts now proposed by the project participants
differ from those in the ALP FSEIS modeling. I was previously informed
by Reclamation that an average of about 140 acre-feet per year of
evaporation loss from the reservoir might be allocable to water stored
in designated pool capacity for the NM participants based on the FSEIS
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modeling of the historic hydrology and assumed operation of storage for
each participant within their respective designated pools. Has or can
Reclamation mode! the operation proposed by the project participants to
answer the above questions?

John W.

From: Pat Page [mailto:PPage@uc.usbr.gov]
Sent: Thu 3/12/2009 8:58 AM

To: Whipple, John J., OSE

Subject: Draft ALP O&M Contract

John,
Here's the draft contract.

Pat

This inbound email has been scanned by the Messagelabs Email Security
System.

Confidentiality Notice: This e-mail, including all attachments is for

the sole use of the intended recipient(s) and may contain confidential
and privileged information. Any unauthorized review, usg, disclosure or
distribution is prohibited unless specifically provided under the New
Mexico Inspection of Public Records Act. If you are not the intended
recipient, please contact the sender and destroy all copies of this
message. -- This email has been scanned by the Sybari - Antigen Email
System.

This inbound email has been scanned by the Messagel.abs Email Security System.
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I u& Attachments can contain viruses that may harim your computer. Attachments may not display correctly.

Whigalei John 3.‘ OSE
A

From: Page, Patrick J [PPage@usbr.gov] Sent: Wed 7/22/2009 7:20 AM
To: Whipple, John J,, OSE

Ce: Thomas, Susannah; Warner, Ed

Subject: Letter to SIWC - re: Permit 2883

Attachments: [} (4 1o S)WC - 2883 revised.doc(46KB)

John,

As 1 briefly mentioned a few weeks ago in Albuquerque, our solicitor has suggested we write a letter to the San Juan Water
Commission in light of their appeal on the State Engineer's rejection of their application for "excess"” water under Permit 2883,
coupled with the passage of PL 111-11 and the language regarding Permit No. 2883. We feel that, procedurlly, we need to do this
to protect our water right (since we are not a party in the case) and to convey to SIWC that a federal statute now governs in this
case. So, we plan to send the letter to them but wanted to give you an opportunity to comment on it before we send it.

1 know you mentioned a couple of concerns regarding this letter and I'll try to address those here:

1) Concern: Making a final determination on the quantity of water needed under 2883 prior to the reservoir being compietely filled
and the Project being transferred from construction to O&M status.

Response: The Project is substantially complete and all features have been designed and sized and, with the exception of NNMP,
have been constructed. The 2000 Amendments locked in the allbcalion to the individual sponsors. For NM entities, the allocations
in the 2000 Amendments is what will be used out of Permit No. 2883.

2) Concern: Need to include the NM interests' porticn of reservoir evaporation in Permit No. 2883.

Response: I couldn't find anywhere in Permit No. 2883 where reserveir evaporation had been identified therefore I'm concluding
that an earmark in 2883 for evap does not need to be included now. I recognize that quantification of NM's portion of Lake
Nighthorse evap will eventually be needed as it counts towards NM's Colo River apportionment, but I'm thinking the. physical water
right covering this evaporation comes out of Southwestern Water Conservation District's Project water right in Colorado.

Please note that we didn't address the issue of priority date of the "excess water" that I believe you are trying to clarify in the
Settlement Agreement. We don't feel we need to address this because it's not our issue.

If there are any other concerns you have, please let me know. Also, since we do plan on sending the letter, please feel free to
provide edits to the letter that might diffuse any concerns the State may have with us sending the letter.

Thanks,
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Pat

This inbound email has been scanned by the Messagel.abs Email Security System.
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DRAFT 7/21/2009

Mark Duncan, Chairman 6 Mo F R
San Juan Water Commission r” / V- ‘7 A X
7450 East Main Street - Suite B 2 A
Farmington. NM 87402 | SRS

-

[P

S

[RREN 18
. ~

Bad

LY A e

Subject: New Mexico State Engineer Permit No. 2883. Animas-La Plata Project, SR
Colorado and New Mexico /;,,{ i Y :, R
" P ’ /j"i-‘... :’TN'

Dear Mr. Duncan: G cm 4o
The purpose of this letter to is address the issue/ regarding transferring the water
allocation from Permit No. 2883 that is in addition to the water allocations to users in
New Mexico made by Section 302 of the Colorado Ute Settlement Act Amendments of ‘ .
2000 (2000 Amendments). In 2001. the San Juan Water Commission (Commission) - J";‘ i
submitted an application to appropriate this additional water in the amount of 15.080 ' 2 l-‘“ T
acre-feet per year of consumptive use. The New Mexico State Engineer rejected the R
application, noting that the United States had not made a decision regarding the gl ', ,
construction of the remaining features of the Project that were not included in the 2000 Y

Amendments. On Oclober 31, 2008. the Commission filed a Notice of Appeal in the fmﬂtg_ﬂ;
state district court for de novo review of the State Engineer’s decision. £

vy

The filing of the appeal noted above has compelied us to offer the following information e .
that may be relevant to this case: C e

- Permit No. 2883. was assigned to the Bureau of Reclamation by the State
Engincer on April 6, 1959, to develop and use up to 49,510 acre-feet per year
of surface water from the Animas and La Plata Rivers.
- The Project features necessary to divert, store. and deliver the non-Navajo
portion of the New Mexico allocation have been determined to be
substantially completed. The Navajo Nation Municipal Pipeline, the feature
necessary to deliver the Navajo Nation’s allocation from Farmington to . i
Shiprock has been designed and is being constructed. Therefore. with the AR
current status of the Project, Reclamation has determined that the Project has :
reached its ultimate size for New Mexico in terms of water allocations. L
L
- The 2000 Amendments allocated 13,520 af per year of depletion to New
Mexico uscrs (the Commission. the Navajo Nation, and the La Plata
Conservancy District). With the assumption that was used in the July 2000
Final Supplement to the Environmental Impact Statcment (FSEIS) that the
Project water supply allocations will result in 50% depletion, the water supply
allocated to the New Mexico users is calculated as 27,040 afy. That means of
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the total water supply associated with File No. 2883 (49,510 afy) 22,470 could

be considered “additional™ and available for reallocation to New Mexico. T
LA ’;"
- The San Juan Basin in New Mexico Navajo Nation Water Rights Selllement r o

N

N}
DY

Agreement (Settlement Agreement) was recently approved, ratified, and

confirmed by Congress with the passage of Public Law 111-11. Section 8.1 ﬁ" ‘

VR

of the Settlement Agreement states that the water supply associated with New

Mexico State Engineer File No. 2883 that is in addition to the water
allocations to users in New Mexico made by Section 302 of the 2000

Amendments may be allocated to New Mexico water users if the allocation V

can be made without impairment to existing water rights in New Mexico.

Thus, the State Engincer must first determine if such an allocation could be [
made without impairing existing water rights, but assuming he finds no
impairment. Section 8.1 of the Settlement Agreement then describes how such
an allocation would be made. Specifically, 50% of the additional water would
go to the Navajo Nation and the remaining would be reserved for uses of

water by member entities of the Commission, subject to approval by the State
of New Mexico.

.~ - Based upon the percentages identified in Section 8.1 of the Settlement

- Agreement, coupled with the water allocation Reclamation has concluded to
be “‘additional” (22.470 afy), we have determined that 11,235 afy is available |
1o be allocated to the Commission, subject to the approval of the State of New
Mexico. acting through the Interstate Stream Commission.

While we recognize that the water supply under File No. 2883 was appropriated pursuant
h to New Mexico state law, we believe that the state statute.has been-pre-empted by the

more recent federal statute (P.L. 11-111), Which specifically governs the use and
allocation of this water. Therefore. given that 1) this is a Reclamation water gright. 2) the

; '; * < state court has no jurisdiction at this time over Reclamation. and 3) a federal istatute now

vel

U,'I
L

€ governs the use and allocation of this particular water right, wg feel that your appllcatlon

by i*'

L to appropriate this water must be governed by the terms of the Settlement Agcement., - 7

' .." Consequently, Reclamation has initiated discussions with the State’ Emzmeer s Officeand

Ix

the New Mexico Interstate Stream Commission regarding this issue and will continue to
work with them as well as you and your staff to bring closure to this issue. If you have} fa

; ,.f
any questions, please contact . | T )

~

Sincerely, - - S
77 Vo

cc: Randy Kirkpatrick, Executive Director ,aq-’."‘f-“'""'" )
San Juan Water Commission '

be: FCCD-100. FCCD-110, WCG-CDeAngelis; WCG-EWarner; WCD-PPage
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THE SECRETARY OF THE INTERIOR
WASHINGTON

JUN- 0.8 2887

Honorable Bill Richardson
Govemnor of New Mexico
Santa Fe, New Mexico 87501

Dear Governor Richardson:

I'am writing this letter to inform you that I have approved and signed the 2007 Hydrologic Determination
(Determination) for a proposed contract from Navajo Reservoir to support the Navajo-Gallup Water
Supply Project (Project). The Project, if authorized through legislation, has been proposed to settle the
water rights claims of the Navajo Nation in the San Juan River Basin of New Mexico.

Each of the Colorado River Basin States has a vital interest in the Colorado River, and I wanted to
personally inform you of the completion of the Determination in light of the importance of having direct
and open communication on this valuable resource. A Determination for all proposed long-term contracts
for water from Navajo Reservoir is mandated by Public Law 87-483, which requires the Secretary of the
Interior to undertake an investigation of whether there is sufficient water within New Mexico’s Compact
apportionment to support any such long-term contract for water from Navajo Reservoir. That law further
requires the Determination and the proposed contract be forwarded to Congress for its approval. Because
the United States has not negotiated a contract with the Navajo Nation, the City of Gallup, or any other
potential water users of the Project as of this time. it is premature to forward the Determination to
Congress. As soon as such a contract(s) is(are) negotiated, we will forward them and the Determination
to Congress.

The finding in the Determination that there is likely to be sufficient water to support the proposed contract
removes any Department of the Interior concerns about potential limitations on water supply. This is in
keeping with my commitment to the New Mexico Congressional delegation that we will attempt to
resolve all procedural requirements in order to facilitate a fair and open debate on the merits of the
proposed settlement. even though the Administration has no position on the settlement at this time.

In developing the Determination, the Bureau of Reclamation has worked closely with all of the Colorado
River Basin States in a manner keeping with the spirit of cooperation the Basin is currently enjoying and
is in compliance with the Colorado River Compact and the Law of the River. I am personally thankful for
the assistance of all the Basin States in finding a way to allow the Determination to move forward.

Please contact me if you have any questions or concemns in this matter.

Sjncerely,
: : DIRK KEMPTHORNE

enciosure
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Honorable Bill Richardson

Identical Letters Sent To:

Honorable Dave Freudenthal
Governor of Wyomning
Cheyenne, Wyoming 82002

Honorable Jon Huntsman, Jr.
Govemor of Utah
Salt Lake City, Utah 84114-2220

Honorable Bill Ritter
Governor of Colorado
Denver, Colorado 80203

Honorable Jim Gibbons
Governor of Nevada
Carson City, Nevada 89701

Honorable Janet Napolitano
Govemnor of Arizona
Phoenix. Arizona 85007

Honorable Amold Schwarzenegger
Govemnor of California
Sacramento, California 95814
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DRAFT MEMORANDUM
August 28, 2007

To: File
From: John Whipple, Staff. Interstate Stream Commission
Subject: Upper Basin Yield Available for Development

The Burcau of Reclamation's 1988 Hydrologic Determination found that the critical-period yield
available at Lee Ferry for use by the Upper Basin is at least 6.00 maf/yr. including shared Colorado
River Storage Project (CRSP) reservoir evaporation, assuming a tolerable shortage averaging 6 percent
for the period 1953-1977. The Bureau of Reclamation’s 2007 Hydrologic Determination, signed by the
Secretary of the Interior in May 2007. found that the yicld available at Lee Ferry for use by the Upper
Basin for the period 1953-1977 is at least 6.04 maf/yr. including shared CRSP reservoir evaporation,
assuming a tolerable shortage averaging about 6 percent for the period 1953-1977, or at least 6.01
maf/yr assuming a shortage averaging about 5 percent for the period. The difference between
determinations is due to adjustments to the natural flow data for 1971-1980 (o reflect consistent
application of the modificd Blaney-Criddle method to compute historic Upper Basin irrigation
depletions prior to and after 1980.

Both the 1988 Hydrologic Determination and the 2007 Hydrologic Determination included a delivery to
the Lower Basin of up to 8.25 maf/yr at Lee Ferry, and protection of the inactive pool at Navajo
Reservoir and of the minimum power pools at the other CRSP reservoir units. If the CRSP reservoir
minimum pools are used to meet Lower Basin delivery demands, then the 1988 Hydrologic
Determination indicates an Upper Basin yield of 6.09 maf/yr and the 2007 Hydrologic Determination
indicates an Upper Basin yield of 6.11 maf/yr, both including shared CRSP reservoir evaporation,
assuming a 6 percent average shortage for the period 1953-1977.

Interstate Stream Commission staff recently obtained a copy of the Bureau of Reclamation’s Colorado
River Basin natural flow data base that was updated in June 2007 for revised natural flow computations
from 1971 to present. Comparison of the Lec Ferry natural flows obtained {rom the updated data base
and the Lee Ferry natural flows used in the 2007 Hydrologic Dectermination indicates that the 2007
Hydrologic Determination apparently used natural flows at the Lees Ferry gaging station on the
Colorado River that exclude Paria River inflows in the reach between the gage and Lee Ferry.
Consequently, the natural flow at Lee Ferry is understated in the 2007 Hydrologic Determination by the
amount of Paria River inflow, or by an average of about 21,120 affyr for the period of record and 18,430
affyr for the period 1953-1977. Also, updating the natural flows after 1970 resulted in revised flows in
several of the earlier years due to the effects of data revisions on stream flow correlations.

Using the Bureau of Reclamation’s natural flows at Lee Ferry through 2005 that were updated in June
2007 and Reclamation’s unofficial preliminary estimates of natural flows at Lee Ferry for 2006 and
2007. Interstate Stream Commission staff prepared an annual mass balance yield and shortage analysis
for the Upper Basin similar to the mass balance analyses used in the 2007 Hydrologic Determination.
The yield and shortage analysis assumed: (1) the June 2007 updated natural flows at Lee Ferry,
including Paria River inflows: (2) an annual Upper Basin consumptive use demand of 5.76 maf.
exclusive of shared CRSP reservoir evaporation. which is the minimum annual yield available for usc by
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the Upper Basin in accordance with the Resolution of the Upper Colorado River Commission adopted
June 5, 2006; (3) an annual Lower Basin delivery at Lee Ferry of 8.25 maf: (4) maintenance of the
inactive pool at Navajo Reservoir of the minimum power pools at the other CRSP reservoir units; (5)
reduction in reservoir capacity at Lake Powell for sediment deposition through 2060; and (6) use of all
non-CRSP reservoir storage in the Upper Basin to meet water demands, including the addition of Ridges
Basin Reservoir active capacity. The results of the analysis are attached, and indicate that the total
depletion at Lee Ferry by the Upper Basin for the period 1953-1977 is 6.02 maffyr, including shared
CRSP reservoir evaporation, with a shortage averaging less than 5 percent for the period 1953-1977.

A sccond mass balance yield and shortage analysis for the Upper Basin was prepared for a scenario
wherein the CRSP reservoir minimum power pools might be used to meet Lower Basin delivery
demands. For this scenario, the amount of storage in Lake Powell available for release to the Lower
Basin from the minimum power pool was limited to the estimated storage above elevation 3440 feet
because physical limitations on the outlet tubes at Glen Canyon Dam restrict the release capability to
less than 8.23 maf/yr once the head falls below this elevation (see the attached report on River Outlet
Works at Glen Canyon Dam). To estimate the available storage above elevation 3440 feet in Lake
Powell, it was assumed that half of the estimated sedimentation rate for the inactive storage pool in Lake
Powell would be deposited above elevation 3440 feet. Also, the inactive storage in Navajo Reservoir
below the Navajo Indian Irrigation Project intake was not considered available for release to meet Lower
Basin deliveries or Upper Basin demands. Maintenance of the inactive pool at Navajo Reservoir is
required to support about % of the State of New Mexico’s Upper Basin consumptive uses, which are
serviced from the Navajo Reservoir water supply either directly or by exchange, and therefore has
priority over maintenance of the minimum pools established at other CRSP unit reservoirs for the
generation of hydroelectric power. These restrictions on the availability of live storage from CRSP
reservoirs were not included in the 2007 Hydrologic Determination’s evaluations of yield using CRSP
live storage.

The results of the analysis for the scenario wherein the CRSP reservoir minimum power pools might be
used to meet Lower Basin delivery demands are attached, and indicate that under this scenario the total
depletion at Lee Ferry by the Upper Basin for the period 1953-1977 would average about 5.97 maf/yr,
including shared CRSP reservoir evaporation, with a shortage averaging about 2 percent for the period
1953-1977. The lesser total Upper Basin dcpletion under this scenario of using the CRSP minimum
pools, as compared to the total Upper Basin depletion of 6.02 maf/yr when the CRSP minimum power
pools are maintained, is due to reduced shared CRSP reservoir evaporation as a result of CRSP
reservoirs being drawn down to lower levels. To compute shared CRSP reservoir evaporation, the
analyses attached hereto used the relationships of shared CRSP reservoir evaporation to CRSP active
storage and CRSP live storage. respectively, from the 2007 Hydrologic Determination.

Also, Tom Ryan of the Bureau of Reclamation’s Upper Colorado Regional Office recently informed me
that Lake Powell net evaporation estimates historically have been underestimated by approximately
30,000 af/yr due to the calculation of salvage using channel cross-section data downstream from Lake
Powell that were off by a factor of ten. The error in computed historic Lake Powell net evaporation
losses is embedded both in the natural flows estimated using the computed evaporation losses and in the
regressions for estimating shared CRSP reservoir evaporation from CRSP storage contents. Therefore,
the natural flows at Lee Ferry after 1963 may be understated by up to about 0.03 maf/yr, and the

{38
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estimated CRSP shared evaporation also may be understated by up to about 0.03 maf/yr in the 2007
Hydrologic Determination and in the attached analyses.

It will be another year or so before Reclamation revises its natural flow data base to reflect revised Lake
Powell historic net evaporation calculations. In the meantime, the effect of the errors in computed Lake
Powell evaporation on the Upper Basin yield can be estimated as follows. The errors in shared CRSP
reservoir evaporation and the errors in Lee Ferry natural flows will tend to balance out beginning 1964,
but the error in computed Lake Powell net evaporation losses that is embedded in the evaporation
regression equations is not offset by corresponding errors in natural flows prior to 1964. Thus, the error
could affect the water balance analysis for 1953-1963, or for about 44 percent of the period 1953-1977.
Consequently, the total depletion at Lee Ferry averaged for the period 1953-1977 may be understated by
an amount up to about 0.015 maf/yr on account of erroneous net evaporation calculations at Lake
Powell. Increasing the total Upper Basin depletions by an average of 0.015 maf/yr for the period 1953-
1977 would not result in an increase in average Upper Basin shortages for the period above 5 percent or
above about 2 percent for the two scenarios analyzed herein, respectively.

In conclusion, the described changes to the natural flow hydrology at Lee Ferry and correction of the
historic Lake Powell net evaporation losses have no net affect on the yield available for development in
the Upper Basin as determined by the 2007 Hydrologic Determination and the June 2006 Resolution of
the Upper Colorado River Commission. The assumptions used in each analysis described herein should
not be construed as agreement of the State of New Mexico or the Upper Colorado River Commission to
the assumptions used in the 2007 Hydrologic Determination, including regarding annual deliveries to the
Lower Basin at Lee Ferry. Also. computed shortages in each analysis do not necessarily equate to
administrative calls to curtail Upper Basin uses because they do not reflect all relevant factors, including
determinations of the Upper Basin obligations under Article Ili(c) of the Colorado River Compact and
the occurrences of physical water supply shortages in the Upper Basin.
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River Outlet Works at Glen Canyon Dam.

In the majority of the modeling Reclamation performed for the Colorado Basin States the
past two years, minimum power pool (elevation 3,490 feet) was not absolutely protected.
In very dry hydrologic traces, the model showed the elevation of Lake Powell going
below 3,490 feet. In modeling these dry traces for the states, annual releases of 8.23
million acre-feet (maf) continued to be met through use of the river outlet works.

The question has been raised whether the river outlets can deliver 8.23 maf annually
when Lake Powell is below 3.490 feet. whether the extended operation of the outlets is
safe, and what maintenance issues can be anticipated with extended use of the outlet
works.

There are four river outlets at Glen Canyon Dam (96~ diameter steel pipes with hollow-
jet values for regulation), each with a capacity of 3,750 cfs. The release rate is controlled
by the hollow-jet valves from elevation 3,500 feet to 3,700 feet. At elevation 3,700 feet a
hollow-jet valve opening of 79% produces the 3,750 cfs. At elevation 3,500 feet, the
hollow-jet valve must be fully opened to achieve 3,750 cfs.

At elevations below 3,500 feet with the hollow-jet valve fully opened, the flow is reduced
below 3,750 cfs as the head is lowered. At elevation 3,490 feet, for instance, one river
outlet with the hollow-jet valve fully opened will release about 3,660 cfs. At elevation
3,460 feet one river outlet will release about 3,380 ¢fs.}

The following plot shows the maximum release in cfs from one hollow jet tube between
elevations 3,370 feet (top of dead pool) and 3,490 feet (minimum power pool).
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' Data taken from “Glen Canyon Dam and Power Plant Technical Record of Design and
Construction,” Page 164
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An annual release of 8.23 maf requires a continuous release of 11,368 cfs. With all four
river outlets in service, this releasc can be achieved down to elevation 3,440 feet. At this
elevation the release capacity from the four river outlets is approximarely 11,440 cfs
(2,860 cfs per unit).

The subsequent plot shows the maximum release from 4 hollow jet tubes between
elevations 3,370 feet (top of dead pool) and 3,490 feet (minimum power pool). The dual
y axis depicts the maximum flow in cfs and the maximum water year release volume in
maf (assuming a constant water surface elevation).
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Maintenance of the river outlet works is also an important consideration. The outlet
works would need to be periodically de-watered and inspected for cavitation or damage
from fatigue.

Reclamation is updating the CRSS model 1o reflect the physical limitations of the river
outlets. Maximum release rules will be added o the model 1o limit the volume of release
below 3.490 feet to be consistent with the graphs displayed above. It will be assumed in
the CRSS model that all 4 of the bypass tubes will always be available for delivery of
water.

Tom Ryan
May 7, 2006
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RESOLUTION OF THE
UPPER COLORADO RIVER COMMISSION

Regarding the Use and Accounting of Upper Basin Water Supplied to the Lower Basin in
New Mexico by the Proposed Navajo-Gallup Water Supply Project

WHEREAS, part of the State of New Mexico is within the Upper Basin and part is
within the Lower Basin as defined in Article Il of the Colorado River Compact (45 Stat.
1057); and

WHEREAS, New Mexico has proposed the Navajo-Gallup Water Supply Project to
divert water from the Upper Basin to serve communities located within the Lower Basin in
New Mexico; and

WHEREAS, New Mexico needs to provide a water supply for municipal, industrial,
commercial and domestic purposes to Navajo and non-Indian communities located within
the Lower Basin in New Mexico that do not have an adequate Lower Basin source of
water; and '

WHEREAS, Subsec tion 303(d) of Public Law 90-537, the Colorado River Basin
Project Act, authorized a thermal generating plant to be located within the State of Arizona
and provided that if the plant was served by water diverted from the drainage area of the
Colorado River system above Lee Ferry such consumptive use of water would be a part of
the consumptive use apportioned to the State of Arizona by Article Il (a) of the Upper
Colorado River Basin Compact (63 Stat. 31) regardless of whether the plant was located in
the Upper Basin or the Lower Basin; and

WHEREAS, the states of Colorado, New Mexico, Utah and Wyoming all support the
proposed Navajo-Gallup Water Supply Project, but the states are not in agreement as to
whether, under the Law of the River, New Mexico may use a part of its Upper Basin
apportionment to serve uses in the Lower Basin portion of New Mexico, without obtaining
the consent of the other states. However, in the spirit of comity, and without prejudice to
the position of any state regarding these unresolved issues, all the states support and to
the extent necessary consent to the Navajo-Gallup Water Supply Project in New Mexico.

NOW, THEREFORE, BE IT RESOLVED by the Upper Colorado River Commission that
the States of Colorado, New Mexico, Utah and Wyoming, support and to the extent
necessary consent to the diversion of water from the Upper Basin for use in the Lower
Basin solely within New Mexico via the proposed Navajo-Gallup Water Supply Project;
provided, that any water so diverted by said project to the Lower Basin portion of New
Mexico, being a depletion of water at lee Ferry, shall be a part of the consumptive use
apportionment made to the State of New Mexico by Article lll {a) of the Upper Colorado
River Basin Compact; and

BE IT FURTHER RESOLVED, that the use of any return flows which result from use

of water through the Navajo-Gallup Water Supply Project within the Lower Basin shall be
subject to applicable laws; and
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BE IT FURTHER RESOLVED, that nothing resulting from the implementation of this
Resolution shall limit the right or ability of any Upper Basin State to develop the full
apportionment made to it under the Calorado River Compact and the Upper Colorado River
Basin Compact; and,

BE IT FURTHER RESOLVED, that the construction and operation of, and use of
water through, the Navajo-Gallup Water Supply Project shall be subject to all other
applicable provisions of law; and,

BE IT FURTHER RESOLVED, that the Upper Colorado River Commission supports
such Congressional action as may be necessary to authorize the Navajo-Gallup Water
Supply Project.

CERTIFICATE
I, WAYNE E. COOK, Executive Director and Secretary of the Upper Colorado River
Commission, do hereby certify that the above Resolution was adopted by the Upper
Colorado River Commission at its Meeting held at the Half Moon Lake Resort near Pinedale,
Wyoming on June 17, 2003.

S
WITNESS my hand this (ﬁ day of June, 2003.
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_\ You forwarded this message on 6/1/2006 7:31 PM.
Attachments can contain viruses that may harm your computer, Attachments may not display correctly.

' ?EBle‘ John J.i OSE
\

From: Whipple, John J., OSE Sent: Thu 6/1/2006 7:30 PM
To: dirueman@uc.usbr.gov; dostler@uc.usbr.gov; randy.seaholm@state.co.us; robertking@utah.gov; jshiel@seo.wyo.gov
Ce: Lopez, Estevan, OSE

Subject: hydro determination update

Attachments: ) Navset.hydrodeter.brdoc7.doc(49KB) ) Navset. hydrodeter.brdoc.app.doc(20KB) —J Navset,hydrodeter.yieldstudy4.xis(S89KB)

3 Navset.hydrodeter.depsched6. xiw(26KB) 3 Navset.hydrodeter.ucrcres7.doc(34KB)

All:

The draft hydrologic determination agreed to in our conference call today is attached. The first file (brdoc?7) is the report text edited
today. The second file (brdoc.app) contains the Appendix cover sheets (unchanged). The third file (vieldstudy4) is the contents of

Appendix A and is unchanged (note: you may need to adjust the printing on the first yield spreadsheet and the CRSP evaporation

regression worksheet in the file, and do not include in Appendix A the last worksheet of the file showing historic annual CRSP

storage and evaporation data). The fourth file (depsched6) is the contents of Appendix B (New Mexico's depletion schedule
unchanged with "Preliminary" added).

The draft UCRC resolution agreed to in our conference cali today also is attached (ucrcres7).

Please notify me asap if | have missed anything or you have any questions. Please also distribute the draft documents to your
commissioners and other advisers as appropriate. Thank you for your attention and assistance on this matter.

John Whipple
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June 6, 2006

Mr. Scott Balcomb, Commissioner
Upper Colorado River Commission
PO Drawer 790

Glenwood Springs, Colorado 81602

Mr. Rod Kuharich, Director
Colorado Water Conservation Board
1313 Sherman Street, Room 721
Denver, Colorado 80203

Re:  New Mexico's Response to Colorado’s May 24, 2006, Letter to John D* Antonio, Jr.
Gentlemen:

This letter is in response to your May 24, 2006, letter to mc regarding the Upper Colorado River Basin
hydrologic determination update, my telephone conversation with Rod Kuharich on May 25, 2006, and
our subsequent telephone conferences and meetings on the subject. You have requested New Mexico's
support for Colorado's proposed changes to the draft resolution of the Upper Colorado River Compact
Commission on the May 2006 draft Hydrologic Determination and to the proposed determination, and
you request certain assurances from New Mexico relating 1o specific issues identified in the letter.
While New Mexico cannot agree to all ot the State of Colorado’s suggested changes to the May 2006
draft Hydrologic Determination or to the proposed resolution of the Upper Colorado River Commission
relating to the determination, New Mexico and Colorado have agreed to revised versions of the
documents which are attached to this letter.

The draft Hydrologic Determination has been prepared to indicate the availability of water within the
State of New Mexico's Upper Basin allocation for the Navajo-Gallup Water Supply Project, which is a
component of a Navajo Nation water rights settlement in the San Juan River Basin in New Mexico. The
draft Hydrologic Determination uses many of the same assumptions used in the 1988 Hydrologic
Determination, and indicates that sufficient water is likely to be available within New Mexico's Upper
Basin allocation 0 supply the Navajo-Gallup Project. The May 2006 drafi Hydrologic Determination
shows the same total Upper Basin depletion during the 1953-1977 critical water supply period as was
shown in the 1988 Hydrologic Determination, but refines the analysis by deducting the critical period
cvaporation, rather than the long-term average evaporation, {rom the critical period total depletion (o
determine the availability of water for use by the states during the period. The Upper Colorado Regional
Office of the Bureau of Reclamation and the engineering staff representing the States of the Upper
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Division accepted this approach in the draft Hydrologic Determination as technically appropriate and
sound.

The Hydrologic Determination would provide for the continuation of Upper Basin water development,
provide a mechanism for resolving certain long-standing disputes within the Upper Basin as to the
accounting procedures for consumptive uses in the basin, and assist in moving forward the Navajo
Nation water rights settlement. In addition, under the settlement, the Navajo Nation would agree that its
rights to the use of water in the San Juan Basin, and its exercise of these rights, are subject to both the
Upper Colorado River Basin Compact and New Mexico state water law. Thus. the settlement provides
great benefits to users of San Juan River Basin water in both Colorado and New Mexico.

Although the position of the Southwestern Water Conservation District, as conveyed by your letter.
addresses more than the technical merits of the Hydrologic Determination and the corresponding
Commission resolution, we address the District's and Colorado's requests as follows. Asa participant in
the San Juan River Basin Recovery Implementation Program, New Mexico continues to support and
work towards the dual goals of the program: (1) to conserve populations of Colorado pikeminnow and
razorback sucker in the San Juan River Basin consistent with the recovery goals established under the
Endangered Species Act: and (2) to proceed with water development in the basin in compliance with
federal and state laws, interstate compacts, Supreme Court decrees, and federal trust responsibilities to
the Southern Ute Indian Tribe, the Ute Mountain Ute Tribe. the Jicarilla Apache Nation and the Navajo
Nation. The State of Colorado and water development interests in both New Mexico and Colorado also
participate in the Program. New Mexico continues, as does Colorado, to make available its required
cost-share funds pursuant to Public Law 106-392, as amended. to assist in the implementation of capital
recovery projects in the San Juan River, and supports extension of the term of the Recovery
Implementation Program as necessary to accomplish the goals of the program.

Moreover, to proceed with the Animas-La Plata (ALP) Project and its role as a vehicle in the settlement
of the Colorado Ute Tribes' reserved water rights claims, which benefit water users in both Colorado
and New Mexico, the states of Colorado and New Mexico agreed to the re-operation of Navajo
Reservoir to benefit the populations of endangered fish in the San Juan River. The re-operation of
Navajo Reservoir to assist with meeting the flow recommendations of the Recovery Implementation
Program. in combination with the other activities of the Recovery Implementation Program, provides a
reasonable and prudent alternative for Endangered Species Act compliance for all existing and future
San Juan River Basin federal water development and water management activitics in Colorado as well
as in New Mexico. The Statc of New Mexico continues to support the preferred alternative of the
Bureau of Reclamation’s Navajo Reservoir Operations Final Environmental Impact Statement to operate
Navajo Reservoir to help meet the flow recommendations or a reasonable alternative.

Neither the states of New Mexico and Colorado nor the Fish and Wildlife Service considers the
Recovery Implementation Program’s flow recommendations to be inviolate. Therefore, New Mexico
agrees with Colorado that the flow recommendations should not be used to impede additional water
development in the San Juan River Basin in both states that is consistent with each states’ allocation
under the Upper Colorado River Basin Compact. New Mexico and Colorado have worked with the
water development interests in both states and through the Recovery Implementation Program to ensure
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that the Program provides a reasonable and prudent alternative for Endangered Species Act compliance.
Section 7 consultations rely on the Recovery Implementation Program for Endangered Species Act
compliance by utilizing, among other things, the Program as the reasonable and prudent alternative. -
Water development projects in the San Juan River Basin in Colorado and New Mexico, while perhaps
hindered by, have not been stopped, because of the Recovery Implementation Program’s flow
recommendations. or a project's inability to utilize the Recovery Implementation Program as a
reasonable and prudent alternative for Endangered Species Act compliance. The Recovery
Implementation Program. in total, is intended to provide the reasonable and prudent alternative to offsct
the depletion and other impacts of water development in the San Juan River Basin. New Mexico
supports the continuation of the Recovery Implementation Program as a reasonable and prudent
alternative to oflset the impacts of water development in the basin in accordance with the program
documents, including in particular the Principles for Conducting Endangered Species Act Section 7
Consultations on Water Development and Water Management Activities Affecting Endangered Fish
Species in the San Juan River Basin adopted by the program on June 19, 2002. The Principles document
also describes how the Recovery Implementation Program addresses and provides compliance for the
“take” provisions of Section 9 of the Endangered Specics Act. New Mexico further agrees that it will
not use the Recovery Implementation Program, including the flow recommendations, to hinder or impair
any future water development in the Colorado portion of the San Juan River Basin.

New Mexico also supports the right of each Upper Basin state to develop its Upper Colorado River
Basin Compact allocation. The Navajo-Gallup Waier Supply Project would provide about 29,500 acre-
feet per year of depletions in New Mexico. of which about 20,800 acre-feet are for use by the Navajo
Nation under a proposed Navajo Reservoir water supply contract and 8,700 acre-feet are for use by the
Jicarilla Apache Nation and the City of Gallup under the Jicarilla Apache Nation’s existing Navajo
Reservoir water supply contract. Pursuant to the Colorado Ute Indian Water Rights Settlement Act
Amendments of 2000, the ALP Project will provide about 43,500 acre-fect per year of depletions in
Colorado and 13,600 acre-feet per year of depletions in New Mexico which were the subject of the
Project’s previous Section 7 consultation under the ESA. [n addition, it is anticipated that the proposed
Long Hollow Reservoir Project will deplete about 1,500 acre-feet of water per year, on average, in the
La Plata River drainage in Colorado. I canfirm New Mexico’s support for the Long Hollow Reservoir
Project as stated in my January 31, 2006, letter to Hal Simpson, Colorado State Engineer.

The State of New Mexico disagrees, however, with the State of Colorado’s position regarding where the
states may choose to use their La Plata River Compact apportionments. The La Plata River Compact is
administered daily by the State Engineers of Colorado and New Mexico, and issues regarding the
compact administration should be discussed and addressed by the State Engineers.

With respect to the San Juan-Chama Project, the flow bypass parameters for operation of the San Juan-
Chama Project at its points of diversion in Colorado were mandated by section 8 of Public Law 87-483,
which authorized the project in June 1962, The Bureau of Reclamation’s hydrologic modeling prepared
for water planning and federal environmental compliance activities in the San Juan River Basin uses the
Public Law 87-483, section 8, bypass requirements. I am not adverse to discussing possible
modifications to San Juan-Chama Project bypass requirements. in consultation with the Bureau of
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Reclamation and the project contractors, so long as the San Juan-Chama Project yield is not adversely
affected.

Finally, New Mexico will continue to work through the Seven Basin States process to identify and help
bring to fruition water augmentation opportunities throughout the Colorado River Basin, including
weather modification. The San Juan Water Commission. a New Mexico entity and participant in the
ALP Project, has in the past contributed funding to snowpack augmentation in the San Juan Mountains
of Colorado. The State of New Mexico remains committed to all of the concepts contained in the draft
Seven Basin States agreement transmitted to the Secretary of the Interior via letter dated February 3,
2006, so long as the states continue to honor and supporl each state’s rights to develop its compact
allocation.

Thank you for your support of New Mexico's right to develop its compact allocation. and for your
support of the Hydrologic Determination update and the proposed resolution. Please call me to discuss
this matter further if you have any questions or believe that further discussion would be helpful.

Sincerely,
CLILZey
B e
John R. D’ Antonio, Jr., PE /
Secretary and State Engineer

Copy: Dennis Strong, Commissioner. Upger Colorado River Commission
Patrick Tyrrell, Commissioner, Upper Colorado River Commission
Don Ostler, Executive Director, Upper Colorado River Commission
Rick Gold. Upper Colorado Regional Director, Bureau of Reclamation
Hal Simpson, Colorado State Engineer
Nate Gentry, Office of Senator Pete Domenici
Mike Connor. Office of Senator Jeff Bingaman
Steve Farris, Office of the New Mexico Attorney General
Bill Hume, Office of Governor Bill Richardson
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JUNE 2006 DRAFT

RESOLUTION OF THE
UPPER COLORADO RIVER COMMISSION

Regarding the Availability of Water from Navajo Reservoir for Navajo Nation Uses
within the State of New Mexico

WHEREAS, the State of New Mexico has proposed the Navajo-Gallup Water
Supply Project to provide a needed renewable water supply from the San Juan River for
municipal and domestic uses for Indian and non-Indian communities located within New
Mexico in both the Upper Basin and the Lower Basin; and

WHEREAS, the State of New Mexico and the Navajo Nation on April 19, 2005,
executed the San Juan River Basin in New Mexico Navajo Nation Water Rights
Settlement Agreement (the “Settlement Agreement”), which is conditioned upon, among
other things, the implementation of the Navajo Nation components of the Navajo-Gallup
Water Supply Project within New Mexico; and

WHEREAS, the source of water supply for the proposed Navajo-Gallup Water
Supply Project would be Navajo Reservoir and the San Juan River in New Mexico; and

WHEREAS, water from Navajo Reservoir and the San Juan River would be
delivered to the proposed Navajo-Gallup Water Supply Project to meet the water
demands of Navajo Nation communities in New Mexico through a proposed Settlement
Contract between the United States, acting through the Secretary of the Interior, and the
Navajo Nation (Appendix 4 1o the Settlement Agreement); and

WHEREAS, Public Law 87-483 at section 11(a) requires that no new long-term
contracts “... shall be entered into for the delivery of water stored in Navajo Reservoir or
any other waters of the San Juan River and its tributaries, as aforesaid, until the Secretary
has determined by hydrologic investigations that sufficient water to fulfill said contract is
reasonably likely to be available for use in the State of New Mexico during the term
thereof under the allocations made in articles III and XIV of the Upper Colorado River
Basin compact, and has submitted such determination to the Congress of the United
States and the Congress has approved such contracts™; and

WHEREAS, pursuant to Public Law 87-483, and in furtherance of the Jicarlla
Apache Tribe Water Rights Settlement Act of 1992 and the Navajo Reservoir water
supply contract approved by said Act, the Secretary of the Interior on February 2, 1989,
approved the report on ‘“Hydrolegic Determination, 1988, Water Availability from
Navajo Reservoir and the Upper Colorado River Basin for Use in New Mexico” (the
*1988 Hydrologic Determination”); and
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WHEREAS, the 1988 Hydrologic Determination evaluated the availability of
water from the Navajo Reservoir supply for uses in New Mexico through the 2040
planning horizon; and

WHEREAS, an update and extension to the 1988 Hydrologic Determination is
needed to evaluate the availability of water from the Navajo Reservoir supply through a
2060 planning horizon under the allocation of water made to the State of New Mexico by
the Upper Colorado River Basin Compact for the purpose of furthering Congressional
legislative approval of the Settlement Agreement, the authorization of the proposed
Navajo-Gallup Water Supply Project, and the legislative approval of the proposed
Settlement Contract for the Navajo Nation’s project uses in New Mexico; and

WHEREAS, the proposed Settlement Contract between the United States and the
Navajo Nation would provide water supplies for Navajo Nation uses in New Mexico
under both the Navajo-Gallup Water Supply Project and the Navajo Indian Irrigation
Project which was authorized by Public Law 87-483, and would supersede the existing
Navajo Reservoir water supply contract for the Navajo Indian Irmigation Project; and

WHEREAS, the US Bureau of Reclamation has presented to the Upper Colorado
River Commission for its consideration a draft hydrologic determination, dated May
2006, that evaluates the availability of water from the Navajo Reservoir supply through
2060 and shows: (1) at Jeast 5.75 million acre-feet of water is reasonably available
annually for use by the Upper Basin, exclusive of reservoir evaporation at Lake Powell,
Flaming Gorge Reservoir and the Aspinall Unit reservoirs of the Colorado River Storage
Project; and (2) sufficient water is reasonably likely to be available from the Navajo
Reservoir supply to fulfill the proposed Settlement Contract for the Navajo Nation’s uses
in New Mexico under the Navajo-Gallup Water Supply Project and the Navajo Indian
Irrigation Project, in addition to- existing Navajo Reservoir water supply contracts for
other uses, under the allocations made to New Mexico in Articles III and XIV of the
Upper Colorado River Basin Compact; and

WHEREAS, the Settlement Agreement would provide at subparagraph 9.3.1:
“The Navajo Nation and the United States agree that the State of New Mexico may
administer in priority water rights in the San Juan River Basin in New Mexico, including
rights of the Navajo Nation, as may be necessary for New Mexico to comply with its
obligations under interstate compacts and other applicable law”; and

WHEREAS, the Upper Colorado River Commission supports water resource
development in the Upper Colorado River Basin to enable the Upper Division States to
fully develop their compact apportionments of Colorado River water while meeting
compact obligations relating 1o the flow of the Colorado River at Lee Ferry; and

WHEREAS, it is the position of the Upper Colorado River Commission and the

Upper Division States that, with the delivery at Lee Ferry of 75 million acre-feet of water
in each period of ten consecutive years, the water supply available in the Colorado River
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System below Lee Ferry is sufficient to meet the apportionments to the Lower Basin
provided for in Articles ITI(a) and ITI(b) of the Colorado River Compact; and

WHEREAS, it is the position of the Upper Colorado River Commission and the
Upper Division States that the obligation of the Upper Basin under Article I(c) of the
Colorado River Compact to deliver water toward the Mexican Treaty obligation does not
require the delivery at Lee Ferry of 0.75 million acre-feet of water annually; and

WHEREAS, the Upper Colorado River Commission anticipates that the Upper
Division States will take all actions necessary to ensure that all Upper Basin States have
access to their respective apportionments as specified in the Upper Colorado River Basin
Compact; and

WHEREAS, the Upper Colorado River Commission on June 19, 2003, resolved
that: (1) “the States of Colorado, New Mexico, Utah and Wyoming, support and to the
extent necessary consent to the diversion of water from the Upper Basin for use in the
Lower Basin solely within New Mexico via the proposed Navajo-Gallup Water Supply
Project; provided, that any water so diverted by said project to the Lower Basin portion of
New Mexico, being a depletion of water at Lee Ferry, shall be a part of the consumptive
use apportionment made to the State of New Mexico by Article III (a) of the Upper
Colorado River Compact;” and (2) “the Upper Colorado River Commission supports
such Congressional action as may be necessary to authorize the Navajo-Gallup Water
Supply Project.”

NOW, THEREFORE, BE IT RESOLVED by the Upper Colorado River
Commission, that the Commission supports Congressional action to: (1) approve the
Settlement Agreement; (2) authorize the proposed Navajo-Gallup Water Supply Project;
and (3) approve the proposed Settlement Contract for the Navajo Nation’s uses in New
Mexico from the Navajo Reservoir supply under the Navajo-Gallup Water Supply Project
and the Navajo Indian Irrigation Project.

BE IT FURTHER RESOLVED, that while the Upper Colorado River
Commission does not endorse all of the study assumptions used by the Bureau of
Reclamation in its May 2006 draft hydrologic determination, including an assumption of
a 6 percent allowable overall shortage, and specifically disagrees with the modeling
assumption of a minimum Upper Basin delivery of 8.25 million acre-feet annually at Lee
Ferry, the Commission supports a determination by the Secretary of the Interior that at
least 5.76 million acre-feet of water is available annually for use by the Upper Basin,
exclusive of reservoir evaporation at Lake Powell, Flaming Gorge Reservoir and the
Aspinall Unit reservoirs of the Colorado River Storage Project.

BE IT FURTHER RESOLVED, that the Upper Colorado River Commission
supports a determination by the Secretary of the Interior that sufficient water is
reasonably likely to be available to fulfill the proposed Settlement Contract for the
Navajo Nation’s uses in New Mexico from the Navajo Reservoir supply under the
Navajo-Gallup Water Supply Project and the Navajo Indian Irrigation Project, in addition
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to existing Navajo Reservoir water supply contracts for other uses, under the allocations
made to New Mexico in Articles I and XIV of the Upper Colorado River Basin
Compact.

BE IT FURTHER RESOLVED, that nothing in this Resolution, or resulting from
the adoption of this Resolution, shall limit the right or ability of any Upper Basin State to
develop the full apportionment made to it uoder the Colorado River Compact and the
Upper Colorado River Basin Compact.

BE IT FURTHER RESOLVED, that a copy of this resolution be transmitted to
the Regional Director, Upper Colorado Region, Bureau of Reclamation, Salt Lake City,
Utah.

CERTIFICATE
I, Don A. Ostler, Executive Director and Secretary of the Upper Colorado River
Commission, do hereby certify that the Upper Colorado River Commission adopted the

above Resolution at its regular meeting held in Jackson Hole, Wyoming, on June 5, 2006.

WITNESS my hand this day of 2006.

DON A. OSTLER
Executive Director and Secretary
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