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Mr. Chairman and Committee members—thank you for the
opportunity to testify on H.R. 3112. I testify on behalf of the State of
New Mexico. H.R. 3112 authorizes the Secretary of the Interior,
acting through the Bureau of Reclamation, to construct, operate-and
maintain certain water diversion and storage facilities under the
Animas-La Plata Project authorized by Public Law 90-537, approved
September 30, 1968. It is our understanding that the facilities
authorized for construction by H.R."3112 would be operated
consistent with provisions of the Animas-La Plata Project Compact,
which was approved by the Congress in Public Law 90-537. We
support this bill as it proposes to amend the Colorado Ute Indian
Water Rights Settlement Act of 1988 to provide for final settlement of
the claims of the Ute Indian tribes. The bill authorizes a smaller,
reconfigured project than originally contemplated at the time of 1988
Act. ' ' ‘
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The project has significant benefits for many communities in
Northwest New Mexico. The need for a dependable water supply for
Northwest New Mexico has long been recognized. Communities
along the Animas River divert water from a river which has
historically, during periods of extended drought, run dry. Upstream
raw water storage must be provided so that water can be released

- into the river when the river approaches a low flow stage. If water is
not available in the river, communities will simply run short of water
for drinking or bathing or other municipal purposes. But doing without
water is not really an option. People cannot survive without water.
Wet water in a dry state such as New Mexico is a necessity -- not a
luxury. The reconciled Animas-La Plata project is designed to
provide a source of wet water, during these periods of low river flow,
for both Indian and non-Indian communities in New Mexico. New
Mexico must strongly support a pro;ect that provides dependable, wet
water for its citizens.

H.R. 3112 s the result of laborious negotiations. The bill creates a
reconciled project, which, while providing wet water to New Mexico,
also contains many additional features. The reconciled project
significantly reduces capital costs; it reduces river depletions to a
level that will provide protection for an endangered species; and it
provides protection for senior New Mexico water right holders. It
further provides for an assignment of portions of the water right
permit, issued by the State Engineer to Reclamation, to New Mexico
project beneficiaries who have or will actually put the water to

benef cial use.

The bill includes language to insure that the Animas- La Plata project
can deliver wet water to the Navajo Nation communities in the area of
Shiprock. Over the past two decades, Shiprock’s population has
swelled. The conveyance pipeline contained within the bill, as a non-
reimbursable feature, is essential to address the public health and
safety of these Navajo communities. Our support of this Navajo
Nation municipal pipeline assumes that the Navajo Nation will not file
additional claims against the New Mexico non-Indian beneficiaries of
the project.
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Comments have been made by one of my sister agencies on
Reclamation’s Draft Supplemental Environmental Impact Statement
for the project regarding the impact of the project on stream bottom
deposits. Stream bottom deposits are a part of surface water quality
standards promulgated by the New Mexico Water Quality Control
Commission -- a Commission upon which | sit as a constituent
agency. The State does not believe that a violation of water quality
standards would be a necessary result of the project, or that such an
impact from the project would necessarily preclude the project from
going forward. We believe that Reclamation has additional
information that can be used to answer concerns regarding any
possible impacts relating to stream bottom deposits. Alternatively, we
anticipate Reclamation will be able to provide various mitigation
measures, perhaps implemented through ongoing operation and
maintenance practices. New Mexico stands ready to work with the
project beneficiaries, using sound science, to identify approaches, if
any are needed, to ensure that the reconciled project meets New
Mexico Standards for Interstate Surface Waters.

It is very important, not only to New Mexico water users, but to all
water users of the San Juan River system, that storage of Animas
River flows be implemented in order to make the water supply
available from the San Juan River system usable for development of
the water apportioned to the States of Colorado and New Mexico by
the Upper Colorado River Basin Compact. Further, storage and
regulation of Animas River flows, in concert with the regulation
afforded by Navajo Reservoir, can enhance the success of the San
Juan River Basin Recovery Implementation Program to achieve its
goals to conserve endangered fish species and to proceed with water
development in the San Juan Basin.

In closing, H.R. 3112 will aid in providing a more dependable water
supply for Indian and non-Indian communities in northwest New
Mexico. Northwest New Mexico is growing and it is important to
provide an adequate water supply for the area’s future.

Thank you. .
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Mr. Chairman and members of the Subcommittee, thank you for the opportunity to appear
today to testify for the Administration on H.R. 3112, a bill to modify the Colorado Ute Water

~ Rights Settlement Act of 1988 to provide for a final settlement of the claims of the Colorado
Ute Indian Tribes. Those remaining claims exist in the Animas and LaPlata River basins in
Southeastern Colorado and their resolution also requires a resolution of issues associated
with the Animas-La Plata project (ALP). H.R. 3112 aims to resolve this matter once and for
all. We thank Congressman Melnnis for introducing the bill,

It is no secret that this settlement and its relation to ALP has been an extremely controversial
matter. As a result, implementation of the settlement has been long-delayed, denying the
Tribes the benefit of the agreement they reached with their non-Indian neighbors, the State
of Colorado, and the United States in the mid-1980s. Although a significant number of
concerns with the original ALP were valid and needed to be addressed, that project no longer
exists. Instead, the Department of the Interior is curfcntly completing analysis of a new,
greatly shmmed-down project. H.R. 3112 bears strong resemblance to the preferred
 alternative plan for this project mapped out in Interior’s Draft Supplemental Environmental
Impact Statement. Thus, while the Administration is still reviewing environmental, economic
and policy matters related to many of the bill’s specific provisions, we welcome this bill as

providing an appropriate vebicle for bringing much needed finality to the matter of Animas.

The Administration will support H.R, 3112, if it is amended to address several concemns
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discussed below, as well as any additionallissucs and findings that might be iﬂcntiﬁed n our
final Supplemental Environmental Impact Statement and Record of Decision, which we plan
‘to complete this summer. We appreciate Congress’ interest in moving shead on Animas, and
urge them to continue to focus on the issue this year. We look forward to working with the
Subcommittee to ensure that the necessary changes are made so that legislation amending

the Colorado Ute Water Rights Settlement can be enacted into law this session.

Before discussing the specifics of H.R. 3112, I would liké to briefly provide some
background and context to highlight the importance of this legislation and the need for

resolution of the matter this year.
Background

In 1938, Congress enacted the Colorado Ute Indian Water Rights Settlement Act of 1988
(Public Law 100-585) which ratified the 1986 Colorado Ute Indian Water Rights Final
Settlement Agreement. In commiiting the United States to this settlement, Congress agreed
that resolution of the Colorado Ute Tribes’ water rights claims could be accomplished in a
manner which included providing the Tribes a water supply from ALP, a Bureau of

- Reclamation project authorized by the Colorado RiYer Basin Project Act of September 30,
1968 (Public Law 90-537), as a participating project under the Colorado River Storage
Project Act of April 11, 1956 (Public Law 84-485), Ali parties recognized that construction
of ALP would depend upon compliance with other applicable laws, including NEPA and
Reclamation statutes.

The original ALP would have diverted the flows of the Animas, La Plata, and San Juan
- Rivers (by exchange) for primérily irrigation and municipal & industrial (M&I) purposes.
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More specifically, the Project would have utilized an average water supply of 191,230 acre-
feet (af) annually. This amountincluded 111,130 af of irrigation water to be used on 17,590
acres of non-Indian land currently being irrigated, and 48,310 acres of Indian and non-Indian
land not presently being irrigated. The balance of the 191,230 af supply would have
provided a 40,000 af annual M&I supply to non-Indian éommunitics in Colorado and New
Mexico while 40,100 af of M&I water would }nc provided to the Southern Ute Tribc, Ute
Mountain Ute Tribe, and the Navajo Nation. The size and scope of the original project is
more fully described in a 1979 Bureau of Reclamation (Rec]amgﬁ on) Definite Plan Report,
a 1980 Final Environmental Impact Statement, a 1992 Draft Supplement to the Final
Environmental Statement, and a 1996 Final Supplement to the Final Environmental

Statement.

Notwithstanding the prompt implementation of other elements of the Colorado Ute Water
Rights Settlement, construction of ALP was not initiated. Initially, the existence of
endangered species in the San Juan River basin raised a number of issues which needed
resolution. Subsequently, other environmental, cultural resource, financial, economic, and

legal concems served to stymie project construction and therefore settlement implementation.

In 1996, in an attempt to resolve the continuing disputes surrounding the original project,
Colorado Governor Roy Romer and Lt. Governor Gail Schoettler convened the project
supporters and opponents in a process intended to seek resolution of. fhe controversy involved
in the original ALP and to attempt to gain consensus on an alternative approach to finalizing
the settlement. Although the Romer/Schoettler Process did not achieve consensus, the
process produced two major alternatives, one structural and one non-structural. The
structural alternative was the basis for proposed legislation introduced in 1998, which was
known as "ALP Lite." Notwithstanding our support for developing a settlement alternative

3

OSE-1925



i T L LT e L OL frRPUL INDLENY WHIER KLanes L LW 1oy . go7149

which would supply wet water to the Tribes, the Administration could not support the ALP
Lite bills due to a number of concerns. Most notable was the fact that the bills, while
purporting to represent a down-sized project, would have enabled the original project to be
built at some point in the future when and if additional water could be developed consistent
with endangered species concems. Of equal concemn wasa provision intended to circumvent
critical environmental laws, including the Endangered Species Act, Clean Water Act, and the
National Environmental Policy Act (NEPA). We also were concemed about short-circuiting
requirements of Reclamation law and Administration policy related to sound economic and

financial analysis, planning, and project structure.

Notwithstanding the Administration’s objections to ALP Lite, we remained committed to
continuing a die-llogue with the Ute Tﬁl;es and their non-Indian partners in pursuit of an
appropriate means to obtain a just and final settlement for the Tribes. To facilitate this
dialogue, the Administration developed a proposal to finalize implementation of the
Colorado Ute water rights settlement (Administration Proposal). This proposal was
presented to the Tribes and other ALP stakeholders at a meeting hosted by Governor Romer
in August 1998.

The Administration Proposal was developed in accord with the United States’ trust
responsibility to the Colorado Ute Tribes and intended to ensure the Tribes the benefits they
negotiated in the original settlement. Intrinsic to imp]ementation,'of course, is the need to
address a number of long-standing céncems associated with ALP. For this reason, the
proposal contained a number of controversial points, including elimination of the irrigation
component of ALP and a reductior in the size of the reservoir to support only the maximum
depletions currently allowable under the Endangered Species Act. Specifically, the reservoir

is less than half the size originally contemplated and is an off-stream facility which allows

4

OSE-1926



MAr-11—-2d0¥ 145 31 1UL INDIAN WHIER RILHIS o 28 208 L5249 t-’.lab/14

the Animas River to remain free flowing. The proposal also incorporated non-structural
concepfs by utilizing water acquisition to supply the balance of the Tribes’ sctticmcnt water
rights. Most importantly, the Administration Proposal was premised on full environmental
review, including a review of competing non-structural proposals to-settle the Tribes’ water
rights claims. To ensure that the review was timely, we began the process in January 1999
and released a draft Supplemental Environmental Impact Statement (SEIS) on J anﬁary 14 of
this year. The draft SEIS recommends a modi.ﬁed version of the Administration Proposal
as the best alternative to resolve the Tribes’ water rights claims with the least environmental

impacts.
Importance of Resolving the Ute Tribes’ Water Rights Claims

‘ Itis well established by the Winters doctrine that the establishment of an Indian Reservation -
carries with it an implied reservation of the amount of water necessary to fulfill its purposes
with a priority date no later than the creation of the reservation. Indian reserved water rights
are unique in character and not subject to State water law. In addition, they are typically very
early in priority and sizable in quantity since they are premised on sufficient water being
reserved to ensure full utilization of Indian reservations, both presently and in the future.
Given these reserved water rights traits and the problems they present for the States and local
water users desiring certainty in water management, Indian water rights settflements have

become extremely important in the arid western United States.

The Colorado Ute Tribes’ reserved water rights arise from an 1868 Treaty with the United
States which established the Ute Reservation in Southwestern Colorado. Opponents of the
settlement have asserted that the Tri_bcs" 1868 water rights were extinguished by an 1880 Act
of Congress which allotted a significant part of the Southern Ute Reservation. The Solicitor
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of the Department of the Interior, however, recently issued a legal opinion concluding that
the Ute Tribes® water rights retain their 1868 priority date.

As noted earlier, the Tribes’ water rights were quantified in the 1986 Settlement Agreement.
The 1986 Agreement contained a contingency in the evént ALP was not constructed. That
contingency allows the Tribes a five year wim‘iow beginning January 1, 2000, to reinitiate
the adjudication of their water rights claims if water from ALP is not available. Exercise of
that contingency, however, is in no one’s best interests. First, the intent of the 1986
Agreement should be honored. It was essentially a package deal providing significant water
supplies to the Tribes but also subordinating certain water rights on the expectation that
federal water supplies would be made available. Second, with well over 50,000 acres of
arable lands on the Ute Reservations in the LaPlata and Animas River basins and a combined
annual average flow of over 500,000 acre-feet per year, a sizable claim would be made on
behalf of the Trbes in any reinitiated adjudication. If the 1986 Settlement is not
implémented, a lengthy, expensive, and acrimonious proceeding which will adversely affect
the citizens of two states will commence, placing a cloud on water supplies throughout

southwestern Colorado and northern New Mexico.
H.R. 3112

To finalize the original water rights settlement, HR. 3112 authorizes the Sccretary to
construct a smaller ALP designed to pfovide for an annual average depletion of 57,100 afto
be used for M&I purposes. If constructed, this down-sized project would include an inactive
stbrag_e pool and recreation facilities detennin;:d appropriate per an agreement between the
Secretary and the State of Colorado. Of the project’s available depletions, the Ute Tribes
would receive 16,525 af each. The 'Ute Tribes also would share a $40 million Tribal
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Resources Fund to be expended for water acquisition and/or resource enhancement. These
Tribal benefits provided under H.R. 3112 would constitute a final settlement of Tribal water
rights to the Animas and LaPlata Rivers in Colorado. To a large extent, H:R. 3112 mirrors
the Administration Proposal. Differences do exist, however, and those differences as well

as the common ground are discussed below.

Section 3 - Amendments to Section 6 of the Colorado Ute Indian Water Rights Settlement
Act of 1988 '

Environmental Compliance

As just described, section 3 (which amends section 6 of the 1988 Act) authorizes the
Secretary to construct a limited-size ALP to settle the Colorado Ute water rights claims. This
project, for the most part, is in broad terms consistent with the preferred alternative in the
Department of the Interior draft SEIS. One exception, however, is the amount of water
allocated to the Ute Tribes. H.R. 3112 provides approximately 6,000 acre-feet less M&I
water than the Administration Proposal. The Administration respects the Tribes’ exercise
of self-determination in negotiating with their non-Indian neighbors. To the extent the Ute
Tribes support this reallocation of water, the Administration is willing to consider it subject
to additional analysis as part of preparing its final SEIS.

Important to the structure of FLR. 3112, is the provision expressly conditioning the project
authorization on compliance with federal laws related to the protection of the environment.

' The bill makes clear that it is not to be éonstzuqd as pfedetermining the outcome of analyses
being conducted pursuant to those laws. Giveﬁ that full environmental compliance is a
fundamental principle of the Administration Proposal, this concept is critical to
Administration support of HL.R. 3112.
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Once again, we understand that the Ute Tribes have exercised their sovereign prero gative and
supporf the specific project authorized here. Furthermore, we agree that no settlement
alternative is viable at this time unless the Tribes are in agreement. Nonetheless, we believe
that preserving the Secretary’s discretion in conducting environmental compliance is
extremely important. We are pleased that the Subcofmnittee, the Tribes, and the other .

settlement proponents agree.

Deautﬁarization

The Administration Proposal also sets forth the principle that construction of a2 down-sized
project would represent full and final implementation of the Colorado Ute Water Rights
Settlement and that authorization of additional ALP project features would be rescinded.
While H.R. 3112 requires subsequent Congressional authorization for any additional
facilities to be used in conjﬁncﬁon with the facilities provided in this legislation, the
Administration objects to the fact that the bill lacks a provision more clearly deauthorizing
the extensive number of project features previously authorized but mnot currently

contemplated.

We recommend that paragraph 3(a)(3) be revised to state: "If constructed, the facilities
described in paragraph (1)(A) shall constitute the full extent of the Animas-LaPlata Project.
Any other previously authorized project features shall not be constructed without further

authorization from Congress."

Finally, it should be noted that H.R. 3112 contemnplates an assignment of the Department of
the Interior’s interest in the New Mexico water permit to fulfill the New Mexico purposes
of ALP. In concert with the language we suggest above, this provision helps to effectuate

deauthorization of the scope of the original project in New Mexico.
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Repayﬁzent

H.R. 3112 provides that in licu of a typical repayment contract under Reclamation law, the
non-Indian municipal and industrial water capital repayment obligations may be satisfied
upon the payment in full of such obligations prior to the ﬁﬁﬁati on of construction activities.
That repayment obligation is to be determined pursuant to an agreement between the

Secretary and the appropriate non-Indian entity.

The Administration Proposal established the principle that the non-Indian ALP partners
should fully absorb the costs associated with their share of the project in accordance with
Reclamation law and Administration policy. Anup-front financial contribution with no final
cost allocation, even when that contribution is negotiated in goodrfaith and based on
conservative cost estimates, would shift the risk of unforseen cost increases to federal
taxpayers and is therefore not in accord with Reclamation law and policy. The

Administration does not support this approach.

As an alternative, we believe the approach taken in the 1986 Cost-Sharing Agreement which
provides for up-front financing of project development and a final allocation of construction
costs is consistent with Reclamation law and policy and should therefore be replicated here.
This approach also includes the specification of a repayment ceiling to provide some

certainty as to the financial exposure of the repayment entities.
The draft SEIS contains a preliminary version of the cost allocation for the modified project

but that information is being updated. We have been encouraged by all interested parties to

develop, as soon as poss1ble a specnﬁc cost—share approach. The Ad:mmstratmn has been
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" working on this issue and we expect to have a specific proposal for consideration by-

Congress and interested parties within the next month.

As a contingency, in the event that no final agreement on cost-share 1s reached, we
recommend an additional provision be added to sectién 3. This new éubscctipn should
specify that in the event the projectis to be cons_tructed and an agreement on cost-share is not
reached with each of the non-Indian entities provided an allocation of project water by March
1, 2001, that entity or entities’ allocation of reservoir storagé shall be reallocated and
distributed to the Colorado Ute Tribes. This provision is particularly important because the
Colorado repayment entities may reject an allocation of project water so that they can instead
obtain the use of water through an agreement with the Ute Tribes. The New Mexico parties,
however, may be concemned that some depletions which would otherwise occur in New
Mexico may be reallocated to the Colorado Ute Tribes. To address this concern, the
Secretary also could be given the discretion to down-size the reservoir even further so that
only storage for Colorado and the Navajo Nation’s depletion allowance is constructed. Since
the trust fund concept set forth in the Administration Proposal and authorized in section 4 of
H.R. 3112, was premised on the need to provide additional water or other benefits to the Ute
Tribes due to the limited amount of water available in the down-sized reservoir, we would
propose a commensurate readjustment of the size of the trust fund which was intended to

purchase additional water.
Section 4 Miscellaneous

Assignment of Water Permit

H.R. 3112 directs the Secretary to assign the Department of the Interior’s water rights under
New Mexico Engineer Permit Number 2883 for the New Mexico portion of ALP to the
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ongmal project beneficiaries or the New Mexico Interstate Stream Commission. WhileH.R.
3112 specifies that the assignment shall be in accord with State law, it also should make
clear that such assignment will be undertaken in compliance with all applicable federal
environm;antal laws. While the Administration has no fundamental objection to this
provision, particularly under the conditions specified iﬁ section 4 of the bill, we need to
ensure that this provision not be interpreted to circumvent the application of any federal

environmental laws.

Navajo Nation Municipal Pipeline

H.R. 3112 would authorize the Secretary to construct a pipeline to deliver the Navajo
Nation’s allocation of ALP project water to the community at Shiprock, New Mexico.
Although this pipeline was not part of the original Administration Proposal, it is part of the
modified proposal which is now the preferred alternative in the DSEIS. It also was added
to the non—structurai alternative in the draft SEIS. The Administration is pleased that H.R.
3112 (*;onsiders the water needs of the Navajo people as they may be affected by the proposed

project.

Tribal Resource Funds

The Administration Proposal, as noted eatlier, included a water acquisition/development trust
fund to compensate for the down-sized project providing the Colorado Ute Tribes with the
amount of water ongmally contemplated in the 1986 settlement. Accordm gly, if stored water
supplies are shifted from the non-Indian entities back to the Ute Tribes as a result of a failure
to reach agreement on cost-sharing, there should be some proportionate reduction in the
$40,000,000 authorized to be appropriated to tﬁe Tribal Resource Funds. This could be done
by having the Secretary report the final storagé allocation to the Ute Tribes after the proposed
March 1, 2001 deadline for reaching a cost-share agreement. Congress, in its discreiion,
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could then reduce the authorization and actual appropriations accordingly. In no
circumstances, however, should the trust fund be reduced below $10,000,000. Maintaining
some amount of the trust fund is warranted since the Tribes have indicated their intent to

utilize some of this fund to deliver at least a portion of the settlement water supplies.

With respect to the timing for appropriations to the Tribal Resource Funds, we rer;:ommend
a five year payout starting in the fiscal year aﬁer H.R. 3112 is enacted. Additionally, the
Administration is concerned about Section 15(b) providing Tribes with interest income if the
full amount of appropriations authorized for specific year is not provided by Congress. It is
not appropriate to penalize taxpayers and the Federal Treasury if Congress does not
appropriate funds according to a specific authorized schedule. Finally, as is typicél in water
rights settlements, the lcgislation should make clear that the funds authorized to be
appropriated to the Tribal Resource Funds shall not be available for expenditure by the Ute
Tribes until the requirements for Final Settlement have been met. In the event that no Final
Settlement is secured within an appropriate time frame (e.g. ten years, taking into account
construction schedules), all appropriated funds, together with all interest earned on such

funds shall revert to the general fund of the Treasury.

Final Settlement .

H.R. 3112 specifies that construction of the down-sized project and an appropriate allocation
of project water, coupled with the appropriation of funds authorized in the bill, shall
constitute final settlement of the Ute Tribes’ water rights claims on the Animas and LaPlata
Rivers in the State of Colorado. This 'provis,iOn should be changed to inclu_de as a’
prerequisite to final settlement, the issuance of an amended final decree by the District Court,

Water Division Numiber 7, of the State of Colorado.
12
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Authorization of Appropriations

To prdvide accountability and cost control over time, the authorization of appropriations in
Section 16(b) should be amended upon completion of the Administrations's NEPA review
and deciéion—making process to specify the exact funding level authorized for project

construction.
Conclusion

H.R. 3112 represents an opportunity, perhaps the last one, to recover from the unfortunate
circumstances which have stymied full implementation of the Colorado Ute Indian Water
Rights Settlement. In particular, this is an opportunity for the federal government to fulfill
its trust responsibility to the Tribes by honoring the commitments that were made to them
back in 1988. The Tribes have made significant concessions in response to environmental

concermns and it is now time for us to reciprocate.

Although we have a number of recommended changes to the bill and are still in the process
of completing our final SEIS, we believe that the majority of our concerns will not be
objectionable to the parties and will improve the chance for the final settlement to take hold.

We are prepared to work closely with Congressman McInnis, the Subcommittee, the Tribes,

and the other settlement proponents on this legislatibn.

Settlements such as this remain the best approach toresolving contentious water rights issues
in the West. The Administration is prepared to work with the Congress to ensure that this

one is not lost.
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Statement
from the
San Juan Water Commission, New Mexico

‘ to the ,
Subcommlttee on Water and Power of the House Resources Committee .
on
House Bill 3112

‘May 11, 2000

The San Juan Water Commission urges your support for H.R. 3112. The Commission has long
valued the leadership you and your subcommittee have shown regarding water resources
essential to the health and well being of our western citizenry. You have recognized. the .
cooperative, rather than combative, effort by the Tribes, States, and local water agencies to solve
the competing needs for secure water supplies. This cooperation has enabled us to .serve the
best interests of the region and the nation while preserving the environment and allowing for .
economic and cultural stability. ' .

In 19886, the Cities of Aztec, Bloomfield and Farmmington, the San Juan County Rural Domestic
Water Users, and San Juan County recognized the water needs of New Mexicans would be
served by securing the storage in the Animas La Plata Project. Storage for water dedicated to
the project from New Mexico’s supply. These farsighted leaders organrzed the Commnssron to
further this and other water interests of its members.

'NEW MEXICO NEEDS AN ASSURED WATER SUPPLY

New Mexico, and ‘San Juan County is a hlgh desert region, and simply put, water is in short -
supply. However, San Juan County has ariver that could provide adequate water supplies. The
problem is, most of the water flows past in a period of three months. An assured supply for the -
regional needs is only accomplished by stonng that spring runoff.

Commission member entmes serving some 25,000 famllles are today using the water allocated - _
to the Animas La-Plata Project (ALP.) This use is possible under the terms of our existing
Repayment Contract. Almost all of the 14 member entities are becoming dependent on that
water. The problem is that, without storage, when we have another drought, a water year like
- 1977 or 1996, that water would simply not be available. According to the U.S. Census Bureau,

during the 1999 fiscal year, fifty-nine percent of New Mexico's growth was in San Juan County.
Water demand usually increases faster than population, and with the growth in San Juan County
continuing, climbing over 110,000 people, the resultlng water demand ‘will only heighten the
shortage of another dry period. Clearly, the local economy is strong enough to provide
opportunity of additional workers and their families, but planning must occur to meet their needs,
particularly water needs, in this arid region. This year, if we experience a year similar to 1977
San Juan County could be short of real wet water as early as June through October.

The crisis created by water shortages is why we need the ALP storage facilities. Other sites,
some in New Mexico, do exist to store water, but they would annually evaporate more water and
cost more environmentally and economically to construct than the Ridges Basin (ALP) site and
the cost difference is significant. -While the ALP supply is our first response to the shortage crisis,
the Commission recognizes there is a need for storage to secure our other existing supplies. The
Commission entities may need 15,000 acre feet of storage, in addition to ALP, to insure against
that future crisis. We must protect the water interests of the estimated 109,899 people that
- depend, in some part, on the San Juan Water Commission member entities for their water.
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Most of New Mexico domestic water users are dependent on groundwater supplies, in San Juan
County we are blessed by a renewable surface water supply on which we depend. In fact,
numerous studies, most recently the Navajo/Gallup Pipeline proposal, have indicated that our
groundwater supply is limited and of a poor quality. We are in a Region whose annual
precipitation is less than 9 inches, that would be a wet week in Washington, D.C., and we must
store water when the snow melts, for the times it does not snow or no summer rain comes.

Construction of storage is not an option, it is a necessity. Will it be done with the least hamm to
the environment and least cost, the decision is yours.

HR 3112 ADDRESSES TRIBAL ISSUES

This amendment to the Colorado Ute Indian Water nghts Settlement Act of 1988, when
completed, will settle the negotiated claims by the Colorado Ute Tribes on the Animas and La
Plata Rivers. This is important to New Mexico, from the La Plata and Animas River irrigators who
~will be assured of their current water rights, to the entire state of New Mexico, which needs .
Animas River water to have any hope of fully developing it's essential allocation of Colorado River
water. The legislation further safeguards.other New Mexico water, notably the San Juan-Chama
water, which is dedicated to the Jicarilla Apache Tribe and the pueblos and the towns and cities
of the Rio Grande corridor. '

Similarly, the Navajo Nation is benefited by final settlement of the Colorado Ute claims. In H.R.
3112, the urgent domestic needs for reliable clean water supplies for the Shiprock area are
address. The needed increase in water supply is provided by the pipeline authorized by the
legislation, replacang the water lost by the Nation due to the limits imposed by the Endangered
Species Act compliance. The Navajo Nation Communlty of Shiprock needs, and will receive, a
depletion of 2,340 AFY from the ALP New Mexico supply and.an authorization to construct a
pipeline to supply potable water. Thereby, securing the community’s water supply and fulfilling
the ALP water commitment to the Nation. ,

- More important, we hope that the project will allow the Navajo Nation to continue, to-conclusion,
its joint effort with New Mexico to quantify and settle its water claims. From a practical viewpoint,
all of us must honor and complete the Ute Indian Water Rights Settlement, if we expect to reach
settlement of the Navajo claims. If the Congressionally approved Ute settlement cannot be
fulfilled the Navajo Nation will lose its incentive to continue negotiations.

PROPOSED NEW MEXICO AMENDMENT

A technical correction is needed in the section dealing with Nontribal Water Capital Obligations,
found in Section 3(a)(a)(5) of the proposed legislation. The Commission requests that the
introductory phrase of the section be struck. - This change would delete the current phrase. Which
reads: "In lieu of a repayment contract." The next word, "under,” shouid then be capltallzed to
begin the sentence, "Under section 9 of the Reclamation Project Act of 1939 ..." The remainder
of the paragraph remains the same.

This technical correction is needed to clarify the intent of the parties that the nontribal parties may
select this option to satisfy their capital obligations, but that existing repayment contracts do not -
need to be replaced in their entirety. The introductory phrase is not needed to allow parties the
option of meeting their capital obligations through a payment in full, and thus it should be
_eliminated in the interest of streamlining the legislation as much as possible.

BRINGING AN END TO DECADES OF CONTROVERSY

In January 1990, the citizens of San Juan County spoke clearly supporting the ALP —they voted
overwhelmingly in favor of our participation. The original ALP represented a common sense way
to provide the water storage needed in the dry times in“an economical and environmentally
responsible way. This area is an arid region blessed with renewable water accessed only by
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-storage. However, times have changed and we must deal with the constraints imposed today.
The Commission and other beneficiaries have sought solutions that settle the Colorado claims by
the two Ute Tribes and secures reasonable ‘benefits to all in the San Juan Basin. Both the
original authorized ALP and the project contemplated in the Amendment, H.R. 3112 meet urgent
New Mexico water supply needs. '

When the ALP was originally conceived, irrigation dominated the Project not, municipal and
industrial (M&l) use. In 1979, the Projects M&l portions of the project were expanded,
recognizing the changing region. The San Juan Water Commission was not yet in existence.
Seeing the importance of this water supply and the need to cooperatively address the water
resource issues, community leaders formed the Commission in 1986. Now the Commission, in
its mission to assure the M&! water supplies for its members, must pursue the miissing resource -
_storage. ‘Storage - critical to meet the daily wet water needs in the coming dry time. In addition to
the construction of storage to meet a part of our wet water needs, other items in this legislation
will assist New Mexico water users. The legislation directs the return of the interest held by the
Secretary in State water. permits; held for the New Mexico beneficial users by the Department of
Interior. All interests are to be assigned, upon the request by New Mexico, to those who will
_beneficially use the water. This permit assignment will place the New Mexico entities on a footing
similar to the Colorado parties. Today, -New Mexicans are depending on the New Mexico ALP
permits for their current use in compliance with our repaymerit contract, a relationship that must
.be recognized. Common sense leads reasonable people to recognize the return of the permit to -
New Mexico and more directly to the people who are dependent, as the right thing to do.

In the past, the contractual obligations of the Department of Interior Bureau:of Reclamation
(Bureau) have beenignored. The San Juan Water Commission has an existing Contract (No. 0-

07-40-R1080) recognized by the:New Mexico-Supreme: Court; outlining the Commission’s and the

Bureau’s obligations. - The Commission has positively moved to meet its obligations.

Incorporated in the Contract is a clear commitment to pay a reasonable cost for benefits received

from the project. - Both parties recognize that the cost is as yet undetermined, but the Bureau

must honor the limits incorporated in our existing contract. The Commission anticipates that the

terms applicable to the redesigned project proposed will be honored.

Two years ago, an economic estimate by the New Mexico State University suggested
Northwestern:New Mexico-has lost as much as $740 million from the failure to develop the water
incorporated in the ALP permit, due to delays. If that water had been developed our New Mexico
water would have benefited the Nation, the State and ourselves. :

The San Juan Water Commission is charged with securing stable water supplies for 110,000 New
Mexicans. We -have compromised and sacrificed -in the best interests of our Region. The
Commission has looked at and found.no viable alternative water storage site, that will meet our
and our neighbors. needs more economically, and will comply with the enormous federal, state,
and local requirements as well as-Ridges Basin. We will be that much further ahead in avoiding a
crisis if we start construction, now: 2000 may be a dry year; recently a scientist studying tree
rings. predicted we are in the early stages of a dry period similar to the 1950's. Even if the
prediction is inaccurate, a shortage of water will cause a crisis in the arid Four Comers. If the
storage is not available, where will the water for our New Mexico communities be found? Keep
the federal promise, not only to the Tribes, but to all of us. .
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John Whipple

From: scone

Sent: Sunday, May 07, 2000 9:23 AM

To: peter.defazio; greg.walden; george.miller; george.radonovich; rpombo; adam.smith;

grace.napolitano; owen.pickett; donna.green; mac.thornberry; doolittle; ken.calvert; ask.helen;
mike.simpson; stev.lanich

Cc: we; Bruce.Babbitt; David.Hayes; John.Leshy; EMartinez; CCalhoun; Mike.Connor;
senator.domenici; ask.heather; seantor.bingaman; Tom.Tancredo; rep.schaffer; mark.udall;
scott.msinnis; joel.hefley; degette; administrator; senator.allard; mark.udall; tom.udall;
carolyn.j.howard; Anne. Kathryn.Claassen; sitka; sobrien; mhughes; swwild; Kevin.Gover;
loretta.tuell; RGOLD; jwhipple; NMFOG; NMPIRG123; greg.lewis; sage; mayor; DMC;
slefever; Mark!; tsoussan; herald

Subject: testimony to Water & Power on 5/11/00 HR3112 hearing

To: The Honorable John Doolittle, Chair
Subcommittee on Water and Power
House Resources Committee
1522 Longworth House Office Building
Washington, DC 20515
Attention:: Diana Giddeon

FROM: Steve Cone and Verna Forbes Willson
Post Office Box 2778
Farmington, NM 87499-2778

SUBJECT: HR3112, Written Testimony Regarding Reasons for its Rejection

SUMMARY: Those who drafted HR3112 are responsible for certain obvious
errors of both commission and omission. They have clearly failed to
take into consideration the provisions of New Mexico law pertaining to
water quality standards applicable to municipal and industrial (M&I)
usage. In addition, they have failed to include an important signatory
party to the 1986 Colorado Ute Indian Water Rights Settlement Agreement
(Agreement) in any of the covert negotiations which resulted in this
attempt to modify that so-called "final" Agreement. Legitimate
stakeholders have been excluded from this process, as well.

SPECIFICS:

1. sSection 1 (b) (6)of the Agreement asserts that substitute benefits
provided to the Colorado Tribes under HR3112 have equivalence to those
the Tribes would have received under the 1988 Colorado Ute Indian Water
Rights Settlement Act.

HR3112 FAILS TO ESTABLISH A LEGAL BASIS FOR SUCH AN ALLEGED
"EQUIVALENCY".

2. HR3112 makes no provision for water delivery facilities to serve any
of its proposed beneficiaries. In Section 3, paragraph (a) (1) (A) speaks
only of constructing, operating and maintaining a reservoir, pumping
plant, inlet conduit and appurtenant facilities to divert and store
Animas River water, but paragraph (a) (1) (B) says, "...deliver through
the use of the project components referred to in subparagraph A, the
following municipal and industrial water allocations..."

THAT DELIVERY IS PATENTLY IMPOSSIBLE BECAUSE NO SUCH PROJECT
COMPONENTS ARE SPECIFIED IN REFERENCED SUBPARAGRAPH (n) .

3. Also in Section 3: paragraph (a) (4) states that "construction costs
of the facilities described in paragraph (1) (A) required to deliver each
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tribe's municipal and indus..ial water allocation under clauses (i),
(ii) and (iii) of paragraph (1) (B) shall not be reimbursable to the
United States."

FEDERAL RECLAMATION LAW, AS CURRENTLY WRITTEN, REQUIRES
REIMBURSEMENT FROM ALL M&I PROJECT BENEFICIARIES. HR3112 IS DESIGNED TO
EXEMPT ONLY CERTAIN TRIBES FROM THAT LEGAL OBLIGATION. SUCH SELECTIVE
EXEMPTION WOULD REQUIRE REVISION OF FEDERAL LAW.

4. Again in Section 3: paragraph (a) (5) effectively revokes each of the
various existing repayment contracts between the Secretary of the
Interior and, severally, the San Juan Water Commission, LaPlata
Conservancy District, Animas-La Plata Conservancy District and the State
of Colorado.

CONGRESS DOES NOT HAVE JURISDICTION TO LEGISLATE SUCH REVOCATIONS
OF THOSE CONTRACTS, AND, IN THE PROCESS, TO IGNORE LEGAL REQUIREMENTS
FOR PUBLIC PARTICIPATION IN SUCH CONTRACTING.

5. Again in Section 3: paragraph (a) (1) (B) provides for delivery of
water to be used for "a municipal and industrial water supply..."

IF HR3112 IS INTENDED TO MIRROR THE CURRENTLY PREFERRED ANIMAS-LA
PLATA PROJECT (A-LP) REFINED ALTERNATIVE 4 AND DELIVER ONLY M&I WATER,
IT WILL VERY LIKELY VIOLATE NEW MEXICO STATE LAW REGARDING WATER QUALITY
STANDARDS. THIS BECAUSE  FLOWS LOWER THAN ORIGINALLY PROPOSED IN EARLIER
A-LP DESIGNS WOULD PREDICTABLY RESULT IN A STREAM BED COATED WITH
SEDIMENTS WHICH WOULD DAMAGE OR IMPAIR THE NORMAL GROWTH, FUNCTION
AND/OR REPRODUCTION OF AQUATIC LIFE AND/OR SIGNIFICANTLY ALTER THE
PHYSICAL OR CHEMICAL PROPERTIES OF THE RIVER BOTTOM.

6. BAgain in Section 3: paragraph (a) (2) states that the Secretary of
the Interior must comply with all applicable Federal statutes related to
protection of the environment before implementing the proposed
settlement.

RUSHING HR3112 TO THE FLOOR OF CONGRESS BEFORE A RECORD OF
DECISION HAS BEEN RENDERED ON THE CURRENT A-LP SUPPLEMENTAL
ENVIRONMENTAL IMPACT STATEMENT (SEIS) IS DIAMETRICALLY OPPOSED TO THE
PROVISIONS OF HR3112. (SEE HR3112 SECTION 1(b) (7).)

7. Nowhere in HR3112 is any identification made as to which of the ten
alternative A-LP proposals, if any, described in the current Draft
Supplemental Environmental Impact Statement (DSEIS) is the one which
would guide the construction, operation and maintenance to be authorized
by HR3112. Seven of the nine action alternatives contain the structural
components listed in Section 3 (a) (1) (A), although no two are identical.

IF HR3112 IS TO IMPLEMENT THE CONSTRUCTION OF A PROJECT, IT MUST
DEFINE THAT PROJECT. AS IT STANDS, NOTHING IS CLEAR IN HR3112 EXCEPT
THAT A RESERVOIR IS TC BE BUILT, THAT IT WILL HAVE A PUMPING PLANT, THAT
THERE WILL BE AN INTAKE FACILITY ON THE ANIMAS RIVER, AND THAT IT WILL
STORE WATER BUT WILL INCLUDE NO MEANS TO DELIVER THAT WATER TO THE
INDICATED RECIPIENTS.

8. HR3112 will result in a loss of water to non-Tribal water rights
holders. The entire local impact will be felt by junior water users.
However, there is also the real possibility that downstream users --
california, for example -- will be harmed when the 120,000 acre-feet of
water is impounded in Ridges Basin Reservoir. (That is the amount
specified in the latest DSEIS' preferred Alternative 4, which Senator
Campbell cites as a model for his companion Bill S52508.).

HR3112 FAILS TO IDENTIFY STAKEHOLDERS WHO WILL BE AFFECTED,
INCLUDE THEM IN THE NEGOTIATING PROCESS, AND DEVELOP AN ALTERNATIVE
SOLUTION TO PROTECT THEIR DECREED WATER RIGHTS AND HISTORIC BENEFICIAL
USES.
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9. HR311l2 proposes to modi._ ‘the 1986 Agreement but fails te recognize
one important signatory to that agreement. The United States Justice
Department has not participated in these efforts as required by Section
7, paragraph H of the Agreement, which says, "This agreement may only b
modified with the joint consent of the parties." :

FAILURE TO OBTAIN THE JUSTICE DEPARTMENT'S CONSENT CONSTITUTES A
VIOLATION OF PUBLIC LAW.

CONCLUSION: HR3112 is an inadequate instrument in that it fails to
accomplish its stated purpose. The Bill involves violations of both
Federal and New Mexico State law. It blatantly ignores the Justice
Department's required consent to modifications of the Agreement.
Consequently, HR3112 is seriously flawed and should not receive this
Committee's support or approval.

The above comprises our written testimony regarding HR3112, and is
respectfully submitted for inclusion in the formal hearing record of the
Subcommittee on Water and Power of the House Resources Committee.

Signed: Steve Cone, Farmington, NM Verna Forbes Willson, Farmington, NM

copies to members: Subcommittee on Water & Power, Resources Committee
John Doolittle
George Miller

Peter DeFazio

Grace Napolitano
Adam Smith

Owen Pickett

Donna Christensen
Mac Thornberry

Greg Walden

Ken Calvert

Richard Pombo

Helen Chenoweth-Hage
George Radonovich
Michael Simpson

copies to:

Janet Reno, Attorney General, Department of Justice

Carol Browner, Environmental Protection Agency

George T. Frampton, Acting Chair, Council on Environmental Quality
Kelsey A. Begaye, President of The Navajo Nation

Loretta Tuell, Director of the Office of the American Indian Trust
Mary Settle, U.S. EPA Office of Environmental Justice
Kevin Gover, Assistant Secretary, Bureau of Indian Affairs
Bruce Babbitt, Secretary of the Department of the Interior
John Leshy, Interior Solicitor

Eluid Martinez, Director, Bureau of Reclamation

Senator Pete Domenici

Senator Jeff Bingaman

Representative Tom Udall

Representative Heather Wilson

Senator Ben Nighthorse Campbell

Senator Wayne Allaxd

Representative Diana DeGette

Representative Mark Udall

Representative Scott McInnis

Representative Bob Schaffer

Representative Joel Hefley

Representative Thomas Tancredo
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Ken Salazar, Colorado Attor. .y General
Tom Turney, State Engineer, New Mexico
Earthjustice Legal Defense Fund
Taxpayers for the Animas River

Friends of the Earth

Taxpayers for Common Sense

Citizens' Progressive Alliance

Four Corners Action Coalition

The Forest Guardians

The Sierra Club

New Mexico Public Interest Research Group
The Navajo Times

The Gallup Independent

The Albuquerque Journal

Counter Punch Magazine

Roll Call Magazine

Larry Di Giovanni

Farmington Daily Times

Durango Herald

Rocky Mountain News

Denver Post

Westword

contact: (505) 326-2417
scone@infoway.lib.nm.us
granviw@hotmail. com

further information at http://www.angelfir.com/al/alpcentral
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State of New Mexico
ENVIRONMENT DEPARTMENT
Office of the Secretary
Harold Rummels Building

1190 St. Francis Drive, P.O. Box 26110

GARY E. JOHNSON Santa Fe, New Mexico 87502 PETER MAGGIORE
COVERNOR Telephone (505) 827-2855 " SECRETARY
) Fax (505) 8§27-2836

PAUL. R, RITZMA
DEPUTY SECRETARY
May 5, 2000

Richard P. Cheney, Chairman

New Mexico Interstate Stream Commission
909 West Apache

Farmington, New Mexico 87401

Re: NMED Comments on the Animas-La Plata DSEIS
Dear Mr. Cheney:

Thank you for your April 28, 2000 letter responding to the New Mexico Environment
Department's comments on the U.S. Bureau of Reclamation's (BoR) Draft Supplemental
Environmental Impact Study (DSEIS) for the Animas-La Plata Project (ALPP). 1 attempted to
call you Friday afternoon, shortly after receiving 2 faxed copy of the letter, but was unable to
reach you. I have attempted to incorporate herein NMED’s response to your April 28 letter, in
addition to providing you the information you requested during our tclephone conversation on
April 24, 2000. 1 am hopeful that this information will help to further clarify NMED’s position,
and will address some of the concerns that you have expressed lo me verbally and in writing.

NMED’s Review of the DSEIS

In the course of a given year, NMED provides comments on. dozens of National Environmental
Protection Act (NEPA) related documents. Typically, NMED considers a wide-range of issues
in performing its review, but the review is focused on areas where NMED has regulatory
authority. At a minimum, NMED's review involves identification of:

(1) Whether all requirements of New Mexico laws and regulations administcred by
NMED arc likely to be achieved and identification of possible areas of conilict;

(2) Any deficiencies or inaccuracies in the information provided which may
prevent an adequate environmental assessment of the project; and

(3) Additional information which may be helpful to better understand the
environmental impact of the project.

It is important to note that NMED does not itself conduct independent technical studies to
verify or refute data that are utilized ina draft Environmental Impact Study. Such studies
are the responsibility of the project proponents. NMED views its role as a reviewer of the
information presented in light of the criteria listed previously, and it offers its comments
based solely on the information provided in the revicwed document. It 1s then up to the
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Richard P. Cheney, Chairman, ISC
May.5, 2000
. Page2 of 4

project proponent (in this case the lead agency is BoR) to gauge the merit of the comments
provided by NMED (or of any other commenter including the ISC) and determine how best
to respond, if at all. If a respouse is determined to be appropriate, it may include additional
data that were not presented in the original document, it may recommend that additional
studies be performed, or it may simply present an argument as to the appropriateness of
NMED'’s comments.

With respect to NMED's review of the ALPP DSEIS, NMED sent its first comment letter to Pat
Schumacher of BoR on March 3, 2000. As T have discussed with you, that letler was sent out
without my knowledge or review, and I regret that having occurred. On April 14, the NMED
sent a sccond letter that clarified some points of the first communication. I have most recently
established a Department policy whereby all formal NMED correspondence to federal agencies
regarding environmental assessments or environmental impact statements will be prepared under
my signature.

The primary concern expressed in both letters was the potential for an increase in stream
bottom deposits as a consequence of the proposed action. Stream bottom deposits are.
regulated through narrative surface water quality standards adopted by the New Mexico
Water Quality Control Commission under the New Mexico Water Quality Act. Each river
segment of interest for the proposed action, with the exception of the La Plata, is found on
the New Mexico 303(d) list as being impaired by stream bottom deposits.

The NMED’s evaluation of the potential environmental impact of the proposcd action
concentrated on deternmining whether any increase in the jdentified pollutants would result
from and be reasonably attributable to the proposed aclion, and whether such Imcreases
could potentially violate the New Mexico Water Quality Act. An increase in stream
boltom deposits appcared to be a possible risk because of previous observations made in
numerous systems which establish a relationship between sediment transport and
discharge.

During our April 24 conversation, [ incorrectly indicated that the Department had
performed its own, independent calculations of potential impacts attributable to the
proposed action. I apologize for that error. Upon further investigation I learned that
NMED staff utilized the calculations and relationships summarized in Leopold, et al.
(1964) in drawing its conclusions.

As presented in Leopold, ef al. (1964), relationships between stream discharge and
sediment transport are often linear (with a logarithmic transform to reduce skewness and
improve normality), statistically significant, and strong (with high correlation cocfficicnts).
A good example is the relationship between suspended sediment lransport (expressed as
tons per day) and discharge (expressed as cubic feet per second) characterized for the Rio
Grande at Bernalillo, New Mexico (Lcopold, ez al., 1964, pp. 220-222). The NMED
reasoned that under reduced flows, less sediment would be transported out of the affected
strcam reaches, while sediment loading from the adjacent watersheds would remain about
the same. The NMED further reasoned that such reduced sediment transport would result
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Richard P. Cheney, Chairtian, ISC
May 5, 2000
Page 3 of 4

in an increase in smaller sediment particles depositing on the bottoms of the affected
streams.

Response to Your April 28, 2000 Letter

Your April 28 letter correctly stales that NMED’s April 14 comment letier recommends
that further study be undertaken to detcrmine whether water quality standards will be
violated as a rcsult of the proposed action.  Your letter further asserts that NMED’s
comment letter “states conclusivcly that the project would or will result in increased
sedimentation of the river chaunel bottom...”, and that such a conclusion hust be defended
with appropriate calculations performed by qualified personnel. As I interpret our letter, it
merely states that a reduction in flow will result in a corresponding reduction in sediment
carrying capacity of the strcam, which “could alter the quality of the stream bottoms.” This
was intended to be a non-controversial statement embracing well-understood hydraulic
principles.

Your April 28 letter also indicates the Interstate Stream Commission's concern as being
much broader than just the ALPP. For examplc, you state that NMED's identified concern
"...appears to assert that any amount of sireamflow depletion on any river would cause a
decrease in flow energy of sufficient magnitude as to significantly increase river
sedimentation and significantly alter the quality or properties of the stream boftom or
impair aquatic life." I appreciate and welcome your broad concern for this issue; however,
I respectfully disagree with your characterization. A careful reading of NMED's comment
Jetters fails 1o reveal to me such a broad geperalization as you characterize. Rather, the
letters arc stating that a proven relationship exists between stream flow and sediment
transport dynamics, and that this relationship needs to be taken into account and explored
in the EIS process.

1 also respectfully disagree with the correlation you have attempted to draw between the
Animas-La Plata and San Juan-Chama projects. Future proposed diversions from the Rio
Grande may involve quite different site-specific condilions (e.g., I believe the Rio Grande
is sediment-depleted in the Albuquerque area). In any case, NMED will look at the merits
of any proposed action on a case-by-case basis using sound scientific practices.

Summary

Surface water quality standards in New Mexico are a fact, and compliance with those standards
is a requirement. Moreover, it is NMED?’s opinion that the State of New Mexico Standards for
Interstate and Intrastate Surface Waters are intended to protect surface waters of the State from
the impact of stream bottom deposits. The potential impacts that the proposed action may have
on the affected streams could result in a violation of (hese standards. However, NMED does not
believe that such a violation is 2 nccessary result of the project, or that this potential impact
would preclude the project from going forward. It may be that BoR has additional information
concerning these issues which could be used to answer the NMED’s concerns. Altematively,
various mitigation measures, implemented through ongoing opcration and maintenance practices
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may need to be employed.

1 welcome the opportunity to work with you to find viable ways to ensure the success of
water development projects, while ensuring compliance with applicablc water quality
regulations. As a first step towards improved communication, I would be pleased to
arrange for NMED to make a presentation to the ISC concerning how we are implcmenting
the TMDL process, including our interpretation of the narrative stream botlom deposits
water quality standard. Please let me know if you would like to have NMED make such a
presentation to the ISC, or if I may provide any additional information.

Sincerely,

M

Peter Maggio -
Secretary
References

Leopold, L.B., M.G. Woliman, and J.P. Miller. 1964. Fluvial Processes in Geomorphology.
M.H. Freeman and Company, San Francisco. 522 pp.

New Mexico Water Quality Control Comruission. 2000. State of New Mexico Standards for

Interstate and Intrastate Surface Waters. Filed with State Records Center January 24, 2000
as New Mexico Administrative Code (NMAC) Chapter 6.1, Effective February 23, 2000.
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State of New Mexico
ENVIRONMENT DEPARTMENT
Office of the Secretary
Harold Rwmels Building
1190 St. Francis Drive, P.O. Box 26110

GARY E. JOHNSON Santa FE, New Mexico 87502

GOVERNOR Tzlephone (505) 827-2835
Fax (505) 827-2836

PETER MAGGIORE
SECRETARY

PAUL R, RITZMA
DEPUTY SECRETARY
May 5, 2000

Richard P. Cheney, Chairman

New Mexico Interstate Stream Commission
909 West Apache

Farmington, New' Mexico 87401

Re:  NMED Comments on the Animas-La Plata DSEIS

Dear Mr. Cheney:

Thank you for your April 28, 2000 letter responding to the New Mexico Environment
Department's comments on the U.S. Bureau of Reclamation's (BoR) Draft Supplemental
Environmental Impact Study (DSEIS) for the Animas-La Plata Project (ALPP). 1 attempted to
call you Friday afternoon, shortly after receiving a faxed copy of the letter, but was unable to
reach you. I have attempted to incorporate herein NMED’s response to your April 28 letter, in
addition to providing you the information you requested during our telephone conversation on
April 24,2000. Iam hopeful that this information will help to further clarify NMED’s position,
and will address some of the concerns that you have expressed to me verbally and in writing.

NMED’s Review of the DSEIS

In the course of a given year, NMED provides comments on dozens of National Environmental-
Protection Act (NEPA) related documents. Typically, NMED considers a wide-range of issues

" in pexforming its review, but the review is focused on areas where NMED has regulatory
authority. At a minimum, NMED's review involves identification of:

(1) Whether all requirements of New Mexico laws and regulations administered by
NMED arc likely to be achieved and identification of possible areas of conflict;

(2) Any deficiencies or inaccuracies jn the information provided which may
prevent an adequate environmental assessment of the project; and

(3) Additional information which may be helpful to better understand the
environmental impact of the project.

It is important to note that NMED does not itself conduct independent technical studies to
verify or refute data that are utilized in a draft Environmental Impact Study. Such studies
are the responsibility of the project proponents. NMED views its role as a reviewer of the
information presented in light of the criteria listed previously, and it offers its comments
based solely on the information provided in the reviewed document. It is then up to the
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project proponent (in this case the lead agency is BoR) to gauge the merit of the comments
provided by NMED (or of any other commenter including the ISC) and determine how best
to respond, if at all. If a respouse is determined to be appropriate, it may include additional
data that were not presented in the original document, it may recommend that additional

studies be performed, or it may simply present an argument as to the appropriateness of
NMED's comments.

With respect to NMED's review of the ALPP DSEIS, NMED sent its first commment letter to Pat
Schumacher of BoR on March 3, 2000. As I have discussed with you, that letter was sent out
without my knowledge or review, and I regret that having occurred, On April 14, the NMED
scnt a sccond letter that clarified some points of the first communication. I have most recently
established a Department policy whereby all forma) NMED correspondence to fedcral agencies
regarding environmental assessments or environmental impact statements will be prepared under
my signature.

The primary concern exprossed in both letters was the potential for an increase in stream
bottom deposits as a consequence of the proposed action. Stream bottom deposits are
regulated through narrative surface water quality standards adopted by the New Mexico
Water Quality Control Commission under the New Mexico Water Quality Act. Each river
segment of interest for the proposed action, with the exception of the La Plata, is found on
the New Mexico 303(d) list as being impaired by stream bottom deposits.

The NMED’s evaluation of the potential environmental impact of the proposcd action
concentrated on determining whether any increase in the identified pollutants would result
from and be reasonably attributable to the proposed aclion, and whether such increases
could potentially violate the New Mexico Water Quality Act. An increase in stream
bottom deposits appcared to be a possible risk because of previous observations made in
nwmerous systems which establish a relationship between sediment transport and
discharge.

During our April 24 conversation, [ incorrectly indicated that the Department had
performed its own, independent calculations of potential impacts attributable to the
proposed action. I apologize for that error. Upon further investigation I learned that
NMED staff utilized the calculations and relationships summarized in Leopold, et al.
(1964) in drawing its conclusions.

As presented in Leopold, ez al. (1964), relationships between stream discharge and
sediment transport are often linear (with a logarithmic transform to reduce skewness and
improve normality), statistically significant, and strong (with high correlation cocfficicnts).
A good example is the relationship between suspended sediment transport (expressed as
tons per day) and discharge (expressed as cubic feet per second) characterized for the Rio
Grande at Bemalillo, New Mexico (Lcopold, et al., 1964, pp. 220-222). The NMED
reasoned that under reduced flows, less sediment would be transported out of the affected
strcam reaches, while sediment loading from the adjacent watersheds would remain about
the same. The NMED further reasoned that such reduced sediment transport would result
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In an increase in smaller sediment particles depositing on the bottoms of the affected
streams.

Response to Your April 28, 2000 Letter

Your April 28 letter correctly states that NMED’s April 14 comment letler recommends
that further study be undertaken to dctcrmine whether water quality standards will be
violated as a rcsult of the proposed action.  Your letter further asserts that NMED’s
comment letter “states conclusively that the project would or will result in increased
sedimentation of the river channel bottom...”, and that such a conclusion must be defended
with appropriate calculations performed by qualified personnel. As I interpret our leiter, jt
mcerely states that a reduction in flow will result in a corresponding reduction in sediment
carrying capacity of the strcam, which “could alter the quality of the stream bottoms.” This
was intended to be a non-controversial statement embracing well-understood hydraulic
prnciples.

Your April 28 letter also indicates the Interstate Stream Commission's concemn as being,
much broader than just the ALPP. For examplc, you state that NMED's identified concern
"...appears to assert that any amount of sireamflow depletion on any river would cause a
decrease in flow energy of sufficient magnitude as to significantly increase river
sedimentation and significantly alter the quality or properties of the stream bottom or
impair aquatic life.”" I appreciate and welcome your broad concern f{or this issue; however,
I respectfully disagree with your characterization. A careful reading of NMED's comment
letters fails to reveal to me such a broad generalization as you characterize. Rather, the
letters are stating that a proven relationship exists between siream flow and sediment
transport dynamics, and that this relationship needs to be taken into account and explored
in the EIS process.

1 also respectfully disagree with the correlation you have attermpted to draw between the
Animas-La Plata and San Juan-Chama projects. Future proposed diversions from the Rio
Grande may involve quite diflerent site-specific condilions (e.g., I believe the Rio Grande
is sediment-depleted in the Albuquerque area). In any case, NMED will look at the merits
of any proposed action on a case-by-case basis using sound scientific practices.

Summary

Surface water quality standards in New Mexico are a fact, and compliance with those standards
is a requiremnent. Moreover, it is NMED’s opinion that the State of New Mexico Standards for
Interstate and Intrastate Surface Waters are intended to protect surface waters of the State from
the impact of stream bottom deposits. The potential impacts that the proposed action may have
on the affected streams could result in a violation of these standards. However, NMED does not
believe that such a violation is a nccessary result of the project, or that this potential impact
would preclude the project from going forward. It may be that BoR has additional information
concerning these issues which could be used to answer the NMED’s concerns. Altematively,
various mitigation measures, implemented through ongoing opcration and maintenance practices
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may need to be employed.

I welcome the opportunity to work with you to find viable ways to ensure the success of
water development projects, while ensuring compliance with applicablc water quality
regulations. As a first step towards improved communication, I would be pleased to
arrange for NMED to make a presentation to the ISC concemning how we are implcmenting
the TMDL process, including our interpretation of the narrative stream bottom deposits
water quality standard. Please let me know if you would like to have NMED make such a
presentation to the ISC, or if I may provide any additional information.

Sincerely,

Peter Maggi%‘

Secretary

References
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NAVAJO RESERVOIR RELEASES

The Bureau of Reclamation has announced that beginning Thursday, May 25, releases from
Navajo Reservoir into the San Juan River, will be gradually increased from 500 to 5,000 cubic
feet per second (cfs). Releases are expected to reach the 5,000 cfs level Thursday, June 1.
Navajo Reservoir needs to be lowered approximately 13 feet by July for maintenance and repair
work on the two 72-inch hollow jet valves at Navajo Dam. The Fish and Wildlife Service has
recommended that a 5,000 cfs spring release is the best way to lower the reservoir and to protect
and enhance endangered fish habitat. Based on the April 15 reservoir inflow forecast, the
schedule is as follows:

May 22 to May 24 500 cfs
May 25 1,500 cfs
May 26 through May 29 2,000 cfs
May 30 3,000 cfs
May 31 4,000 cfs
June 1 through June 7 5,000 cfs
June 8 4,000 cfs
June 9 through June 11 3,000 cfs
Junel?2 through June 13 2,000 cfs
June 14 | 1,500 cfs

June 15 through September 30 500 cfs

Note: Weather conditions could necessitate changes to this schedule.

+ Flows will be adjusted after June 15 to maintain a minimum release of 500 cfs from
Navajo Reservoir.

¢ Daily release changes will be made in increments of not more than 200 cfs in any 2-hour
period. Release changes will be made between the hours of 7:00 a.m. and 3:30 p.m,,
Monday through Friday.

If you have any questions, contact Ed Warner at (970) 248-0654 or Ruth Swickard
(970) 385-6523.
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"~ 2D SESSION S. 2508

To amend the Colorado Ute Indian Water Rights Settlement Act of 1988
to provide for a final settlement of the claims of the Colorado Ute
. Indian Tribes, and for other purposes.

IN THE SENATE OF THE UNITED STATES

May 4, 2000

Mr. CAMPBELL (for himself and Mr. ALLARD) introduced the following bill;
which was read twice and referred to the Comamittee on Indian Affairs

A BILL

To amend ;phe Colorado Ute Indian Water Rights Settlement
Act of 1988 to provide for a final settlement of the
claims of the Colorado Ute Indian Tribes, and for other
purposes. '

1 Be 1t enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; FINDINGS; DEFMIONS.

(a) SHORT TITLE.—This Act may be cited as the

“Colorado Ute Settlement Act Amendments of 2000”.

(b) FINDINGS.—Congress' makes the following find-

S Y. T Y

- Ings:
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3 I (1) In order to provide for a full and final set-
2 tlement of the claims of the Colorado Ute Indian
3 Tribes on the Animas and Lia Plata Rivers, the
] 4 Tribes, the State uf‘ Colorado, and certain of the
. 5 non-Indian parties to the Agreement have proposed
6 certain modifications 1o the Colorado Ute Indian
7 Water Rights Settlement et of 1988 (Public Law
8 100-585; 102 Stat. 2973).
9 (2) The claims of the Colorado Ute Indian
B 10 Tribes on all rivers in Colorado other than the
= 11 °  Animas and La Plata Rivers have been scttled in ace-
12 cordance with the provisions of the Colorado Uie In-
13 dian Water Rights Settlement Act of 1988 (PPublic

14 Law 100-585; 102 Stat. 2973).

15 "(8) The Indian and non-Indian communities of
16 southwest Colorado and northwest New Mexico will
17 be behéﬁted by a settlement of the tribal claims on
18 the Animas and La Plata Rlivers that provides the
19 Tribés with a firm water supply without taking
20 water away from existing uses.

21 " (4) The Agreement contemplated a specific
22 timetable for the delivery of irrigation and mummpal
23 and industrial water and other benefits to the Tribes
24 from the Animas-La. Plata Project, which timetable
25 has not been met. The provision of irrigation water
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1 can not presently be satisﬁcdunder the current im-

2 plementation of the Federal Water Pollution Control

3 -Aect (33 U.S.C. 1251 et seq.) :and the Endangered

4 Species Act of 1973 (16 U.S.C. 1531 et seq.).

5 (5) In order to meet the requirements of the

6 Endangered Species Act of 1973 (16 U.S.C: 1531 et
7 seq.), and in particular the various biological opin-

8 ions issued by the Fish and Wildlife Service, the

9 amendments made hy this Act are needed to provide
10 for a significant reduction in the facilities and water
11 - supply contemplated under the Agreement.

12 ( 6) The substitute benefits provided to the
13 Tribes under the amendments made by this Act, in-
14 cluding the waiver of capital costs and the provisions
15 of funds. for natural resource enhancement, result in
16 a settlement that provides the Tribes with benefits
17 that are equivalent to those that the Tribes would
18 have received under the Colorado Ute Indian Water
19 Rights Settlement Act of 1988 (Pubﬁe Law 100
20 585; 102 Stat. 2973).

21 (7) The requirement that the Secretary of the
22 - Interior comply with the National Environmental
23 Policy-A(}tfof 1969 (42 U.S.C. 4321 et seq.) and
24 other national environment‘al laws before imple-
25 menting the proposed settlement will ensure that the
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1 satisfaction of the trihal water rights is accomplished
2 in an environmentally responsible fashion.

3 (8) Federal courts have considered the nature
4 and the extent of Congressional participation when
5 reviewing Federal compliance with the requircments
6 of the National Environmental Poliey Act ol 1964
7 (42 U.8.C. 4321 et seq.).
8 (9) In eonsidering the full range of alternatives
9 for satisfying the water rights claims of the South-
10 ern Ute Indian Tribe and Ute Mountain Ute Indian
11 Tribe, Congress has held numerous legislative hear-
12 ings and deliberations, and reviewed the considerable
13 record including the following docnments:
14 (A) The Winal BIS No. INT-FES-80-18,
15 " dated Jﬁly 1, 1980.
16 (B) The Draft Supplement‘ to the FES No.
17 INT_DES-92-41, dated October 13, 1992.
18 ~ (C) The Final Supplemental to the FES
19 . No. 96-23, dated April 26, 1996;
20 (D) The Draft Supplemental EIS, dated
21 " January 14, 2000. |
22 (e) DEFINITIONS.—In this Act:
23 . (1) AGREEMENT.—The term “Agl'eelllel_lt.” has
24 the meanihg gixrell that term in section 3(1) of the
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1 Colorado Ute Indian Water Rights Settlement Act of
2 1988 (Public Law 100-585; 102 Stat. 2973).
3 (2) ANIMAS-LA PLATA PROJECT.—The term
4 “Animas-La Plata Project” has the meaning given
5 that term in se_ction 3(2) of the Colorado Ute'Indian
6  Water Rights Settlement Act of 1988 (Public Law
7 100-585; 102 Stat. 2973). |
8 (3) DOLORES PROJECT—The term “Dolores
9 Project” has the meaning given that term in section
10 3(3) of the Colorado Ute Indian Water Rights Set-
11 tlement Act of 1988 (Public Law 100-585; 102
12 . Stat. 2974).
13 (4) TRIBE; TRIBES.—The term “tribe’” or
14 “tribes” has the meaning given that term in section
15 3(6) of the Colorado Ute Indian Water Rights Set-
16 tlement Act of 1988 (Public Law 100-585; 102
17 Stat. 2974).
18 SEC. 2. AMENDMENTS TO SECTION 6- OF THE COLORADO
19 'UTE INDIAN WATER RIGHTS SETTLEMENT
20 - ACT OF 1988.
21 Subsection (a) of section 6 of the Colorado Ute In-

22 dian Water Rights Settlement Act of 1988 (Public Law
23 100-585;.102 Stat. 2975) is amended to read as follows:
24 “(3) RESERVOIR; MUNICIPAL AND INDUSTRIAL
25 WATER.—
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1 “(1) FACILITIES.—
2 “(A) IN GENERAL.—After the date of eh-
3 actment of this subsection, but prior to J anuafy
4 1, 2005, the Secretary, in order to settle the
5 outstanding claims of the Tribes on the Animés
6 - and La Plata Rivers, acting through the Bu- }'
7 reau of Reclamation, 1s specifically authorized
8 to—
| 9 . (i) complete construction of, and op-
10 erate and maintain, a reservoir, a pumping
11 - plant, a reservoir injet conduit, and appur-
12 tenant facilities with sufficient capacity to
13 : divert and store water from the Animas
14 : “River to provide for an-average. annual de-
15 : pletion of 57,100 acre-feet of water to bé
16 " used for a municipal and industrial water
: 17 ~ supply, which facilities shall—
18 - SR o (1) be desig'ned and -operated in
19 o accordance with the hydrologic regime
20 ' | necessary for the i'ecovery of the en-
i : 21 " dangered fish of the San Juan River
| 22 .. . as determined by the San Juan River
| 23 - | ‘ . Recovery Implementation Program; L
; ' 24 T o - “(II) include an.inactive pool of
| 25 ' an appropriate size to be determined
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1 by the Secretary following the comple-

2 tion of required environmental compli-
3 ance activities; and

4 “(II) include those recreation fa-

5 cilities determined to be apprbpriate

6 By agreement between the State of

7 Colorado and the Secretary that shall

8 address the payment of any of the

9 costs of such facilities by the State of
10 Colorado in addition to the costs de-
11 seribed- in paragraph (3); and

12 “(ii) -deliver, through the use of the =
13 project components referred to in clause
14 (i), municipal - and industrial water
15 - . . a]lc;cations—— |
16 : : “(I) 'with an average annual de-
17 : - pletion not to exceed 16,525 acre-feet
18 - : - of water, to the Southern Ute Indian -
19 : Tribe for its present and future needs;
20 . ' “(II) with an average annual de-
21 .~ pletion not to exceed 16,525 acre-feet
22 v - -of'water, to the Ute Mountain Ute In-
23 dian Tribe for its present and future
24 ' needs;
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Commission for its present and. future

1 .- *(III) with an averageiannial: de-
2 pletiim‘-:not-.;.i@.()..:.exc:e.ed.,-,2:.,3él:l)‘.gz.acr‘e-:feét‘1
, 3 - of :water, 1o the. Niavajo: Nation-for its
4 e pres‘eﬂt‘andzfuture-needs;z:v STRLIFTENE S
5 , - “(IV) with an averagé*‘iémnﬁalédé‘-.
:* 6 o pletion not to- exceed 10,400 ‘acre-feet
7 of - .water, -to.the'. San ; Juan.i:Watef
8

9

| oo meedsy, o cery e e o e
10 . =oe SV wath-an: average annua]:dey
11 'pletio'n.- of an :amoeunt-not::to exceed!
12 S . 2,600 acre:feet -of water, to the'
13 .+ ... Animas-La:. Plata.;‘Conservancy Disz?

14 tri_ct A-ifor-.;itsu:presentesand==z;futu-‘re needss:
15 . . $(VI) with-an averdgennual dé’
16~ . ... ...pletion-:of san.;amount: ‘not :_‘;.t_o exceéﬁ.é
17 .+ - 5,230 acre-feet. of -water, to ;ithe State:
18 ST of .Colorado - for: ifs* present:-and future!
19 needs;-andorit e ot O o1

21 S -+ - depletion .of.-an amount- not'to exceed”
22 o 780 acre-feet of:.watery torthe LAY

23- : e ;-:Plata»::Conservahcy District of - New?l

5 : 24 © Mexico for its present and futuréX

N L 25 » needs. o .
| P ' OSE-1959
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‘ 1 “(B) APPLICABILITY OF OTHER FEDERAL
2 LAW.—The responsibi]ities' of thé Secretary de-
3 seribed in subparagraph (A) are subject to the
4 requirements of Federal laws related to the pro-
5 tection of the environment and otherwise appli-
6 cable to the construction of the proposed facili-
7 ties, including the National Environmental Pol-
8 icy Act of 1969 (42 U.S.C. 4321 et seq.), the
9 Clean Water Act (42 U.S.C. 7401 et seq.), and

10 the Endangered Species Act of 1973 (16 U.S.C.
11 1531 et seq.). Nofhing in this Act shall be con-
12 strued to predetermine or otherwise affect the
13 outcome of any analysis conducted by the Sec-
14 retary or any other Federal official under appli-
15 cable laws. |

16 .“(C) LIMITATION.—

17 “(i) IN GENERAL.—IFf constructed, the
18 facilities described in subparagraph (A)
19 shall not be used in conjunction with any
20 other facility authorized as part of the
21 Animas-Lia Plata Project without express
22 authorization from Congress.

23 “(ii)) CONTINGENCY IN APPLICA-
24 TION.—If the facilities described in sub-
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paragraph (A) are not constructed and op-
erated, clause (i) shall not take effect. |

“(2) TRIBAL CONSTRUCTION COSTS.—Construc-
tion costs allocable to the facilities that are required
to deliver “the municipal and industrial water alloca-
tions described in subclauses (I), (II) and (1) of
paragraph (1)(A)(ii) shall be nonréimbursable to the
United States. |

“(3) NONTRIBAL WATER CAPITAL OBLIGA-
TIONS.—Under the prov'isionsl of section 9 of the Act
of August 4, 1939 (43 U.S.C. 485h), the nontribal
municipal and industrial water capital repayment
obligations for the facilities described in paragraph
(1)(A)() inay be satisfied upon the payment in full
of the nontribal water capital obligations prior to the

initiation of construction. The amount of the obliga-

tions described in the preceding sentence shall be de-

termined by agreement between the Secretary of the

Interior and the entity responsible for such repdy—

ment as to the appropriate reimbursable share of the

c0nsfruct_;ion costs allocated to that entity’s munic?
ipal water supply. Such agr'ee’tﬁént shall take into
account the fact that the construction of facilities to
provide 'm-igation water supplies from the Animas-
La Plafa Project is not authorized ;mder paragraph
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11
(1)(A)(Q) and no costs assdciated with the design or
development of such facilities, including costs associ-
ated with environmental compliance, shall be allo-
cable to the municipal and industrial users of the fa-
cilities authorized under such paragraph. |
“(4) TRIBA.L WATER ALLOCATIONS.—

“(A) In GENERAL.—With respect to mu-
nicipal and industrial water allocated to a Tribe
from the Animas-l.a Plata Project or the Dolo-
res Project, until that water is first used by a
Tribe or used pursuant to a water use contract
with the Tribe, the 'Secre‘tar:y shall pay the an-
nual operation, maintenance, and replacement
costs allocable to that municipal and industrial
water allocation of the Tribe.

“(B) TREATMENT OF COSTS.—A Tribe
shall not be required to i‘eimbur"se the Secretary

for the payment of any cost referred to in sub-
paragraph (A).

“(5) REPAYMENT OF PRO RATA SHARE.—UpOH

a Tribe’s first use of an increment of a municipal

and industrial “water allocation described in para-

graph '(4), or the Tribe’s first use of such water pur-

suant to the terms of a water use contract—
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12
“(A) repayment of that increment’s prd
rata share of those allocable construction coéts
for the Dolores Project shall be made by the
Tribe; and
%(B) the Tribe shall bear a pro rata share
of the allocable annual operation, maintenance,
and réﬁ)lacement costs of the increment as- re-
ferred to in paragraph (4).”.
SEC. 3. COMPLIANCE WITH THE NATIONAL ENVIRON-
MENTAL POLICY ACT OF 1969.

. Section 6' of the Colorado Ute Indian Water Rights
Settlement Act of 1988 (Public Law 100-585; 102 Stat.
297 5) is amended by adding at the end the following:

“1) CONELIANCE WiTHE THE NATIONAL ENVIRON-
MENTAL POLICY ACT OF 1969.—

‘(1) AUTHORITY —Nothing in this Act shall be

éonétrued to alter, amend, or modify the authority

or discretion of the Secretary -or any other Federal

ofﬁcial under the National Environmental Policy Act

of 1969 (42 U.S.C. 4321 et seq.) or any other Fed-

| eral law.

“(2) DETERMINATION OF CONGRESS —SubJect

to paragraph (3), in any defense to a challenge of

the Final Environmental Impact Stateniéntprepar’é‘é

pursuént to the Notice of Intent to Prepare a Draft

OSE-1963




13

1 Environmental Impact Statement, aé published in
2 the Federal Register on January 4, 1999 (64 Fed
3 Reg 176-179), or the compliance with the National
4 Environmental Policy Act of 1969 (42 U.S.C. 4321
5 et seq.) or the Federal Water Pollution Contrél Act
6 (33 U.R.C. 125'1 et seq.), and in addition to the
7 Record of Decision and any othér documents or ma-
8 terials submitted in defensg of its decision, the
9 United States may assert in its defense that Con-
10 gress, based upon the deliberations and review de-
11 scribed in paragraph (9) of section 1(b) of the Colo-
12 rado Ute Settlement Act Amendments of 2000, has
13 determined that the alternative described in such
14 Final Statemgnt meets the Federal government’s
15 water supply obligations to' the Ute tribes under this
16 Act In a manner that provides the most benefits to,
17 and has the least 1mpaet on the quality of the
18 human envu'onment
19 “(3) APPLICATION OF PROVISION.—This sub-
20 section shall only apply if Alternative #4, as pre-
21 sented- In the Draft Supplemental Environmental
22 Impact Statement dated January 14, 2000, or an al-
23 ternati&e substantially similar to Alternative #4, is
24 selected by the Secretary.
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“(4) NO EFFECT OF MODIFICATION OF FACILI-

e e Vo kA ot St e s

r1ES.—The application of this seetion shall not be
affected by a modiﬁcation of the facilities deseribed

in subsection (a) (1)(A) (i) to address the prov1s1ons

Program.”.

1

2

3

4

5  in the San Juan River Recovery Tmplementation
6

7 SEC. 4. COMPLIANCE WITH THE ENDANGERED SPECIES
8

ACT OF 1973.

9 Qection 6 of the Colorado Ute Indian Water Rights
10 Settlement Aet of 1988 (Public Law 100-585; 102 Stat.
11 2975), as amended by section 3, is amended by adding
12 at the end the following:

13 “(j)CQMPLLANCE ‘WITH THE ENDANGERED SPECIES

14 AcT OF 1973.—

15 " ¢(1) AUTHORITY __Nothing in.this section shall
16 be construed to alter, amend, or modify the author-
17 ity or discretion of the Secretary or any other Fed-
18 eral ofﬁc1al under the Endangered Species Act of
19 1973 (16 U.S.C. 1531 et seq) or any other Federal
20 law. |
| 21 B “(2) DETERMINATION OF CONGRESS.——Subjeet
‘ 22 tol paragraph (3), in any defense to a challenge of
l 23 the Blologlcal Opinion resulting from the Bureau of
| 24 Reclamation Biological Assessment, January 14,
; 25 9000, or the compliance with the Endangered Spe-
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1 cies Act of 1973 (16 U.S.C. 1531 et seq.), and in
2 addition to the Record of Decision and any other
3 documents or materials submittéd in defense of its
4 decision, the United States may assert in its defense
5 that Congress, based on the deliberations and feview
6 described in pafagra.ph (9) of section 1(b) of the
7 Colorado Ute Settlement Act Ainendments; of 2000,
8 has determined that constructing and operating the
9 facilities deseribed in subsection (a)(1)(A)(I) meets
10 the Federal government’s water supply obligation to
11 the Ute tribes under that Act without violating the
12 Endangered Species Act of 1973 (16 U.S.C. 1531 et
13 seq.).
14 “(3) APP"LICATION. OF PROVISION.—This sub-
15. section shall only apply if the Biological Opinion re-
16 ferred to in paragraph (2) or any reasonable and
17 prude‘nt alternative suggested by the Secretary pur-
18 suant to section 7 of the Endangered Species Act of
19 1973 (16 US.C. 1536) authorizes an average an-
20 nual depletion of at least 57,100 acre-feet of water.
21 “(4) NO EFFECT OF MODIFICATION OF FACILI-
22 TIES.—The application of this subsection shall not
23 be affected by a modification of the facilities de-
24 seribed in subsection (a)(1)(A)(i) to address the pro-
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visions in the San Juan River Recovery Implementa-

tion Program.”.
SEC. 5. MISCELLANEOUS.

The Colorado Ute Indian Water Rights Settlement
Act of 1988 (Public Law 100-585; 102 Stat. 2973) is
amended by adding at the end the following:

“SEC. 15. NEW MEXICO AND .NAVAJO NATION WATER
MATTERS.

“(a) ASSIGNMENT OF WATER PERMIT—Upon the
request of the State Engineer of the State of New Mexico,
the Secretary shall, in a manner consistent with applicable
State law, assign, without consideration, to the New Mex-
ico Animas-La Plata Project beneficiaries or the New
Mexico Interstate Stream Commission any portion of the
Department of the Interior’s interest in New Mexico Engi-
neer Permit Number 2883, dated May 1, 1956, in order
to fulfill the New Mexico purposes of the Animas-La Plata
Project, so long as the permit assignment does not affect
the appﬁcation of the Endangered Species Act of 1973
(16 U.S.C. 1531 et seq.) to the use of the water involved. |

“(b) NAVAJO NATION MUNICIPAL PI:PELINE.—Thg
Secretary may construct a water line to augment the exist-
ing system that conveys the municipal water supplies, ir;-_
an amount not less than 4,680 acre-feet per;yeaf, of tl_;_g,,;_, '

Navajo Nation to the Navajo Indian Reservation at
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1 '-Shiprock-,-;NéW-.Mexicos The ';Secr-etary shall comply with

all-applicable.-environmental . laws with respect to such
: water line. Constructi_o’n-costs allocated to the Navajo Na-
tion for such water line shall be nonreimbursable to the

1 United States:

-“(e} . PROTECTION OF NAVAJO WATER CLAIMS.—
;1 Nothing: in this Act shall be construed to quantify or oth-

. erwise :adversely affect the water. rights and the claims of

O o WM N ;A W

entitlement to water of-the Navajo. Nation.

[y
<

{ “SEC. 16. TRIBAL RESOURCE FUNDS.

1% “(a) ESTABLISHMENT.— |

12 . - - #41) AUTHORIZATION OF APPROPRIATIONS.——
13u4. - :There:is {authori-z'ed:‘to ‘be- appropriated to carry out
14/7++: -this. section;-$20,000,000 for: fiscal year 2001 and
15, i.. -;$20,0€).0=;000,-for ﬁscal year 2_-002. N‘ot later than 60
16+, - days..after -amounts. are- appropnated and available
17 -to the Secretary for a fiscal year under this .para-

18 .. ‘graph, - the- Secretary :shall :‘make a payment‘to each
19 of the -Tribal Resource. Funds : established under
20:...... paragraph (2).:Each sueh payment shall be equal to
21 .- 50 ;percent -of the amount .appropriated for the fiscal

22.1 year. involved:-

23 “(2) FUNDS.—The Secretary shall establish
2400 @ S T : -
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- “(A) Southern Ute Tribal-Resource Fund;
and- oo ot m T
“(B) - Ute Mountain Ute. ATribal Resource

Fund- g :
A separate account shall be maintained for each
“(b)- ADJUSTMENT.—To the extent that the amount
appropriated: under--subsegtioif (a)(1) in a‘ny} fiscal year 1s
less than-the -amount authorized: ~for-‘suéh.‘>ﬁscai year under
such subsection, the Secretary: shall; subjeet to thé: -avail-

ability of appropriations, payto :gach:of the. Pribal -Reservé

TFunds an adjiistriént amount:equal to the interest income;

as’ determined by the:Secretary in ‘his or her sole discre-

-tion, ‘that-would:have: been: é"a;irhedibn ‘the amount author:

izeéd but mot: appropriated. under such gtibsection had that
amount ‘been“placed in the Fund a§ required under such
subsection: - e
(¢) TRIBAL DEVELOPMENT;=—= ' .
'4¢(1) INVESTMENT—The Secretary shall, in the
absenee of an’approved: trlbal ‘investment-plan pro-
vided for under paragraph (2), ‘invest the amount in

each Tribal Resource Fund in! aceordanee with the

Act entitled, “An-Act:to authorize the deposit and in”

vestment of Indian funds’ approved 'June-:‘:24, 1938
(25 U.S.C. 162a). The Secretary shall disburse, at

OSE-1969
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1 - the-request 'of a Tribe, the principal and income in
2 its Resource Fund, or any part thereof, in accord-
3.« ‘ance Wwith:a resource acquisition and enhancement
4 plan approved under paragraph (3): :-

5 - (2) INVESTMENT PLANi—+

6 “(A) IN GENERAL—In:lieu of the invest-
AN ‘ment provide'd» for n parégraph- (1), a Tribe
-8 ' may submit -a tribal investment plan applicable
9 ‘:t0:allvor:part of ‘the Tribe’s TFribal Resource
10+ Fund.

11 ~-“(B) ~APPROVAL.—Not later than 60 days
12 .. ~after ‘the  date on which an: investment plan is
13- “submitted - 'under- subparagraph (A), the Sec-
14 - retary shall approve such: investment plan if the
15: s -Secrgtai'y’.fﬁnds* that. the-plan is reasonable and
16 :sound.: If- the Secretary  does:not approve such
17 investment plan, the Secretary shall set forth in
18 writing and ~With4 particilarity the reasons for
19 - such -diSapproval. If:such’investment plan is ap-
20 : .pi'oved‘»by' the Secretary,:'the Tribal Resource
2] -:Fand mvolved. shall be disbursed te the Tribe to
22 «be-invested‘by the: Tribe-in accordance with the
23 at])}érovediilivestment plan.
24 “(.G-),. - COMPLIANCE:—The .- Secretary may
25 take suéh;steps as the Secretary determines to

- OSE-1970
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1 be necessary ‘to monitor the compliance of -a .
2 Tribe Wlth an investment plan approved under
3 subparagraph (B).. The United States shall not
4 be responsable for the review, approval, or audit
5 of any mdlwdua.l investment under the plan.
6 The Umted States shall not be directly or indi-
7 rectly .liable with respect to any such invest-
8 ment, including any act or omission of the
9 Tribe in managing or investing such funds.
10 (D) EconNomic DEVELOPNIENT PLAN.—
11 The principal and..income derived from tribal
12 . investments under an. investment plan approved g
13 under enbperegraph (B) shall ' be subject to the %
14 provfi.siens‘ef this-section and shall be expended ;;:
15 -only in.accordance. with an. economic develop- g
16 ment plan approved. under .paragraph (3). i
17 “(3) ECONOMIC DEVELOPMENT PLAN.—
18 “(A) IN GENERAL—Fach Tribe shall sub-
19. mit to the' Secretal'y a resource acquisition and
20 . enhancement plan for all.or any portion of its
21 . Tribal Resource Fund.
22 . ‘.‘-(B).APPROVAL.——Not later than 60 days
23 after the date on which a plan is .submitted
24. u_nder subpa.ragraph (A), the Secretary shall ap-
25 . _prove “such investment plan if the Secretary

OSE-1971
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1 finds that the plan is reasonably related to the

2 protection, acquisition, enhancement, or devel-

3 opment of natural resources for the benefit of

4 the Tribe and its. members. If the Secretary

5 does not approve such pléﬁ, the Secretary shall,

6 at the time of such determination, set forth in

7 writing and with particularity the reasons for

8 such disapproval.

9 “0) MODIFICATION.——'Subject to the ap-
10 proval of the Secretary, each Tribe may modjfy
11 : ‘a plan appfoved under subparagraph (B).

12 “(D) LIABILITY.—The United States shall
13 not be direétly or indirectly liable for any claim
14 or cause of action arising from the approval of
15 a plan under this paragraph, or from the use
16 and expenditure by the Tribe of the principal or
17 interest of the Funds.

18 “(d) LIMITATION ON PER CAPITA DISTRIBUTIONS.—

19 No part of the principal contained in the Tribal Resource
20 Fund, or of the income aceruing to such funds, or the rev-
21 enue from any water use contract, shall be distributed to
22 any member of either Tribe on a per capita basis.

23 “e) LIMITATION ON SETTING ASIDE FINAL CON-
24 - SENT DECREE.—Neither the Tribes nor the United States

25 shall have the right to set aside the final consent decree
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solely because the requirements of subsection (¢) are not
complied with or implemented.
“SEC. 17. COLORADO UTE SETTLEMENT FUND. |

“(a) ESTABLISHMENT OF FUND.—There is hereby
established within the Treasury of the Unit.éd States a
fund to be known as the ‘Colorado Ute Settlement Fund.’

“(b) AUTHORIZATION OF‘. APPROPRIATiONS.——'Thefe
is authorized to be appropriated to the Colorado Ute Set-
tlement Fund such funds as are necessary to complete the
construction: of the facilities described in section
6(a)(1)(A) vvitlﬁn 6 years of the date of enactment of this
section. Such funds are ‘authorized to be appropriated for
each of the first 5 fiscal years beginning with the first
full fiscal year following'the date of enactment of this sec-
tion. | ' |

“(¢) INTEREST.—Amounts a.p'propfiated under sub-
section (b) shall acérue interest, to be paid on the dates
that are 1, 2, 3, 4, and 5 years after the date 6f enactment
of this séction, at a rate to be determined by the Secretary
of the Treasury taking into corisideraﬁon the average mar-
ket yield on outstanding Federal obligations of comparable
maturity, except that no such interest shall be paid during
any period where a binding final court order prevents con-

struction of the facilities deseribed in’ section 6(a)(1)(A).
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“SEC. 18. FINAL SETTLEMENT.

“(a) IN GENERAL.—The construction of the facilities
described in sectio@ 6(a)(1)(A), the allocation of the water
supply from thosé facilities to the. Tribes as described 1n
that section, and the pfovision of funds to the Tribes in
accordance with sections 16 and 17 shall constitute final
settlement of the tribal claims to ‘water rights on the
Animas and La Plata Rivers in the State of Colorado.

“(b) STATUTORY CONSTRUCTION.—Nothing in this

section shall be construed to affect the right of the Tribes

- to water rights on the streams and rivers described in the

Agreement, other than the Animas and La Plata Rivers,
to receive the amounts of water dedicated to tribal use
under the Agreement, or to acquire water rights under the
laws of the State of Colorado. |
“(¢) ACTION BY THE ATTORNEY GENERAL.—The At-
torney General shall file. with the District Court, Water

Division Number 7, of the State.of. Colorado, such instru-

ments as may be necessary to request the court to amend .

the final consent decree to provide for the amendments
made to this Act under the Colorado Ute Indian Water
Rights Settlement Act Amendments of 2000.
“SEC. 19. ST_ATUTORY CONSTRUCTION; TREATMENT OF
CERTAIN-FUNDS.
“(a) IN GENERAL.—N othing in the amendments
made by the Colorado Ute Settlement Act Amendments
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of 2000 shall be construed t0 affect the apphcablhty of

[y

any provision of this Ket
“(b) TREATHENT: O “TUNCOMMITTED PORITON OF

CoST-SHARING OBLIGATION.—The uncominittéd portion

of the cost-sharing obligation:of the. Stite of Colorado re-

ferred to in-section 6(a)(3) shall Be ‘made available; upon
the request' of theStaté of Colorado; to 'fhe State of ".Cbl'o-

rado after the . data on Whlch payment is-mdade: of the

O 00 N AN U B U N

amount spe¢ified in that section.””
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