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SETTLING PARTIES’ SUGGESTIONS CONCERNING SPECIAL MASTER’S
PROPOSED ORDER MANDATING THE COMMENCEMENT OF AN EXPEDITED

INTER SE PROCEEDING FOR THE RESOLUTION OF ALL WATER RIGHTS
~ CLAIMSOFTHENAVAJONATION = =
Pursuant to the Special Master’s Order Establishing Procedure for the Submission of
Proposed Revisions to Navajo Settlement Court Papers filed November 20, 2009 (“November 20
Order”), the Settling Partiesl provide the following Suggestions regarding the [Special Master’s
Proposed] Order Mandating the Commencement of an Expedited Inter Se Proceeding for the
Resolution of All Water Rights Claims of the Navajo Nation (“Proposed Order”).
The Settling Parties have revised the Exhibits filed with their Joint Motion consistent
with their mderstandiné of the Special Master’s directions at the hearing held on November 17,
2009 (See the Settling Parties’ Notice of Settling Parties’ Revisions to Previously Submitted
Exhibits filed simultaneously with these Suggestions). For reasons discussed more fully below,
the Settling Parties have concerns about procedures described in the Special Master’s Proposed
Order that are in conflict with the procedures outlined in those Exhibits. The Settling Parties
continue to believe that the procedures proposed in their Joint Motion will allow the Court to
determine if the Navajo Settlement is a full and fair resolution of the Nation’s water rights claims
in the San Juan River Basin in New Mexico. Accordingly, the Settling Parties urge the Special
Master to adopt the Exhibits as revised and filed contemporaneously with these Suggestions.

SUGGESTIONS

1. Tile Proposed Order’s requirement that com laints be filed in the inter se

proceeding is inconsistent with the procedural history of this case.

! The Séttling Parties have adopted the defined terms used by the Special Master in the
November 20 Order for use in these Suggestions.



The instant proceeding was commenced with the filing of a Complaint by the State of
New Mexico in March of 1975 (<1975 Complaint™), See. 1975 Complaint attached hereto as
Exhibit A. In January of 1976, the .United States filed a Supplemental Answer making water
rights claims, inter alia, oﬁ behalf of the Navajo Nation. See Supplemental Answer (“U.S.
Suppl. Ans.”) attached hereto as Exhibit B. The Supplemental Answer asserts a reserved right to
sufficient water from the San Juan River stream system, from both surface and groundwater
sources, to meet the reasonable present and future needs of the Nation with a time immemorial
;;riority. U.S. Suppl. Ans., Aff. Claims § 3. The Supplemental Answer also claims a right to
divert 508,000 afy of water for the Navajo Indian Irrigation Project (“NIIP”), and state-based
water rights for lands purchased by the Navajo Nation in fee and then taken into trust. Id.

The Navajo Nation intervened in this action and filed its Answer pursuant to the Court’s
Order dated December 14, 1977. See Order attached hereto as Exhibit C and Answer of
Intervening Defendant, Navajo Nation (“NN Ans.”) attached as Exhibit D. The water rights
claims the Navajo Nation asserts in its Answer largely mirror those made by the United States,
including a reserved right to use, divert, and impound sufficient. ground and surface water to
satisfy the present and future needs of the Navajo people for irrigation, domestic, industrial,
aesthetic, recreational, streamflow, and any and all other purposes with a time immemorial
priority. NN Ans. §I.II, 99 4-5. Like fhe United States, the Nation’s also assérts water rights
claims for NIIP and state-based rights. .Id. §III, 99 6-7. Based on the fofgoing, the Settling
Parties suggest that the water rights claims of the Navajo Nation have been sufficiently pled.?

In the adJudlcatlon claimants are required to file a Notice of Claim for their water rlghts

It is this filing that serves as the answer to the Complaint filed in 1975 with which they are

2 The United States and the Navajo Nation reserve the right to amend these claims at an
appropriate time.



served. See Scheduling Order Governing Adjudication of Irrigation Water Rights in the La Plata
River Section, Section II(A)(“The NOC . . . shall constitute your answer to the complaint.”) The
Navajo Nation filed a proper answer in the matter in 1977 which set forth generally the water
rights they claim and which initiated the Nation’s subfile. The only difference between the
Navajo Nation’s subfile and any other claimant’s subfile is the size of their claim. Procedurally,
however, they are identical; the Navajo Nation and the clairhants were all served with the 1975
Complaint and all made claim to their water rights in their answers. For this reason, there is
absolutely no reason for the Court t(; require the Navajo Nation to now file a complaint; in fact, it
would not serve any purpose since the nation has already articulated its claims in its answer.

The purpose of this infer se proceeding on the proposed settlement of the Navajo
‘Nation’s claims is to provide the opportunity for inter se objections on a consent order on the
Navajo Nation’s subfile. The purpose is not to provide the opportunity to participate in the
litigation of those claims. This inter se proceeding is not a subproceeding, as in the Santa Cruz /
Truchas or Zuni adjudications, where participants are allowed the opportunity to intervene in the
initial litigation of the claims. Only in those subproceedings, where the claimants are required to
intervene “up front,” are a subproceeding complaint and supplemental complaint filed, to which
the other parties are required to file an answer and actively participate in the litigation of the
claims. See the July 30, 2007, Preliminary Procedural and Scheduling Or-der Subproceeding 1:
The Adjudication of Zuni Indian Water Rigﬁts Claims (No. 1188), in United States v. A & R
Productions, 01cv00072-BB, 07cVO-0-6'810-BB;'January 3, 2008 Initial Schedl-lling and Planning
Order, (No. 151), 07cv00681-BB, 3.4, Answers. This inter se proceeding is not to litigate the
Navajo Nation’s claims witﬁ all the parties, but to allow objections to a settlement, as in any

other subfile consent order submitted to the court. The expedited nature of this proceeding only



expedites the inter se process on this consent order, prior to the entry of all the subfile orders in
this adjudication.

In summary, requiring the filing of additional complaints in the proposed inter se
proceeding is unnecessary, is without procedural basis, and will result in prejudicial delay while
offering little if any explication of the issues before the Court.

2. The Notice has been revised to address concerns about the adegua of the
description of the water rights to be adjudicated in the Partial Final obviating the

need for a hx_ drographic survey of the Navajo Nation’s main stem rights.

In the Settling Parties view, the November 20 Order accurately reflects the agreement
made at the November 17 hearing to. revise the form of Notice to provide additional information
about the Nation’s water rights recognized' in the Settlement. The Notice as revised delineates
those main stem water rights that are based on pasf and present uses, as well as those predicated
on projeeted future use of water. The Notice identifies federal reserved water rights,
acknowledging that the Settlement also provides for a small quantity of state-based rights.

Both the November 20 Order and the Proposed Order address concerns expressed by the
Objectors. that there is insufficient information to evaluate the proposed water rights in the
Settlement against water rights claims that could be asserted by the United States or the Navajo
Nation. The revised Notice provides additional information describing the basis for the main
stem water rights of the Navajo Nation recognized in the Settlement and ratified by Congress.
Furthermore, the Settling Parties have agreed to make available existing informgtion sufficient to
describe and determine the elements of the rights to be adjudicétéa by the proposed Navaj-o
Decree. Such information shall include: (1) existing records, reports, surveys and maps of the
Navajo Indian Irrigation Project, the Hogback-Cudei Irrigation Project and the Fruitland-

Cambridge Irrigation Project; (2) existing planning documents, permits and auth'orizations,



including federal legislation, environmental impact sfatements and records of decision, for the
Animas-La Plata Project and the Navajo Gallup Water Supply Project; and (3) existing records
of use, plans, permits and authorizations for Navajo municipal and industrial uses, which shall be
made available for inspection at the document repositories identified in the Notice. The
information to be provided satisfies the requirements of state adjudication statutes. NMSA §§
72-4-13 through 72-4-17 (1978). Accordingly, there is no need for a hydrographic survey of the
Nation’s main stem water rights that the Settling Parties seek to have confirmed in the Partial
Final Decree.

To further aid the Objecting Parties in evaluating the Settlemer;t as a whole, the Notice
has been revised to include an estimate of the non-mainstem water rights that will be the subject
of a later proceeding to enter a Supplemental Final Decree. This revision to the Notice is in lieu
of the requirement in the Proposed Order that the hydrographic survey of the Nation’s main stem
rights include an estimate of the non-main stem ri ghts. Proposed Order 9 2 (Attached as Exhibit
D to the Se_ttling Parties’ Notice of Settling Parties® Revisions to Previously Submitted Exhibits
filed simultaneously with these Suggestions). The Notice has also been revised to include an
affirmative statement that thé non-main stem claims, which will be further described by a
hydrographic survey, are limited to past and present uses. (Attached as Exhibit E to the Settling
Parties’ Notice of Settling Parties’ Revisions to Previously Submitted Exhibits filed
simultaneously with these Suggestions)

The requirement in the Proposed Order that a hydrographic survey of the Nation’s
existing main stem uses be completed prior to the commencement of the inter se proceeding, like
the complaint requirement, will result in undue delay in the adjudication of the Nation’s main

stem rights while offering little in the way of additional information on the nature of those rights.



A hydrographic survey, which by definition is a survey of uses of water which have already been
made, cannot project future water uses.
CONCLUSION

Requiring the United States and Navajo Nation to file additional complaints and to
complete a hydrographic survey deprives the United States and the Navajo Nation of one of the
significant benefits of its Settlement — avoidance of litigation over the claims. The adjudication
of the Navajo Nation’s water rights through the settlement process should not be more onerous
than litigation without a settlement. Accordingly, the Settling Parties urge the Special Master to
adopt their prop;)sed expedited inter se process as reflected in the revised Exhibits.

Respectfully submitted this 15™ day of December 2009.

NAVAJO NATION

Approved December 1 4, 2009

Stanley M. Pollack

Bidtah N. Becker

M. Kathryn Hoover
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CLAIMS OF THE NAVAJO NATION, along with a copy of this Certificate of Service, were
sent via email (but not sent via regular mail) to wrattorney@]1 1thjdc.com,
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STATE OF NEW MEXICO, in the
_relation of §. E. ‘REYNOLDS,
- State Engineer,

-
)
)

Plaintiff, L)

v, ) '
: ; No. 75-7FY

)

)

)

)

UNITED STATES OF AMERICA,

CITY OF FARMINGTON,

THE ECHO DITCER COMPANY,

UTAH INTERNATIONAL, INC. -
BLOOMFIELD IRRIGATION DISTRICT
F. F. MONTOYA, et al. -

Defendanfé;f~ ):
COMPLAINT . ’

COMES ‘NOW the State of New FeXico, on the relation of §. E.
Reynolds, State Erngineer, and fér its cause of action states:

l. That S. E. Reynolds is the duly appo?nted State
Engineer of the State of New Mexico, charged by statute with
the ‘administration and supervision of the public waters of the
State.

2. That this action is brought pursuant to Sections 75-4-4
through ~8, NMSA, 1953 Comp., and 43 U.S.C. 666(a).

..; ‘3, That the defendant Uﬂited States of America and all

other defendants herein are claimants to the right to impound,

! ; : . PN
.Qivert and/or use public waters of the San Juan River and its

. [}

tributaries in the State of New Mexico.

4. That the subject matter of this suit is a statutory
adjudication of all known claims, of whatever character, to a
éhe right to impound, divert and/or use public waters of the
San Juan River Stream System in the State of New Mexico.

. 5. That the waters of the Sén Juan River Stream System in
the State of New Mexico are public waters of the State'of New
Mexico and subject to appropriation and adjudication as provided

.by law, and that the San Juan River Stream System, and the uses
therefore in the State of New Mexico, lie principally within

San Juan County, New Mexico.

Exhibit A



6. That all xnown claims to the right to vse waters of
the said stream system in New Mexico were adjudicated in the
final decree of the District Court in and for San Juan County,

_.New Mexico in Cause No. 01690 the Echo thch'Co.;féf al., v. . Yeme

The PcDermott Ditch Co., et al., with the exception of the claims

of the United States of America on its own behalf and on behaltf
of igs wards, which claims have never been determined and decreed
by any court.

7. That the Unlted States of America is known to claim
various and substant1a1 rights to impound and/or divert and use
public waters of the San Juan River Stream System on its own
behalf and on behalf of its wafds, to wit, the Jicarilila
Apache Tribe of Indians, the Navajo Tribe of Indians and the
Ute Mountain Tribe of Indians, under the Constitution and laws
of the United States as well és under the Constitution and laws
of the State of New Mexico.

8. That unless the claims of-the United States of America
on its own behalf and on bchalf of its wards to rights in and
to the ‘waters of the San Juan River Stream System in New Mexico
are determined and decreed as against the State of New Mexico
-and a; aga;nst all other claimants of right to use the waters
of the said stream system in New Mexico, the State Engineer
will be unable to discharge his statutory duvty to administer
and éupervise the waters of the San Juan River Stream System
in New Mexico in accordance with law.

9. That the adjudication of all rights to the use of
the waters of the San Juan River Stream System in the State
of New Mexico, including those previcusly decreed in the saigd
Cause No. 01690 as they may now exist, relative to the State of

" New Mexico, to the United States of America, and inter sese,

-2



is necéssazy in order to make possible the lawful and orderly

admini;tration of all of the pubdblic waters‘of the said stream

systep in New Mexico.

_ 10. That this Court has jurisdiction‘over the claims of

' éhe United States of America’'on its own behalf and on behalf
of its Indian wards, in and to the waters of the said stream
system whether such claims arise under the Constitution and
laws of the United States or under the Constitution and laws
of the State of New Mexico, and over the United States of
America as a ‘party defend;nt in this action, pursuant to

43 U.S.C. 666(a), Xnown . as the McCarran Amendment.

‘ 1l. That a hydrographic survey ‘describing all known uses
6f the waters of the said stream system, except those of the
defendants United States of America and its wards, has hereto-
fore been prepared by the State Engineer of the State of New Mexico
and submitted to the Court in the said Cause No. 016930, a copy
of which hydrographxc survey and report has been filed in this
cause; when and as supplemental hydrographic survey reports may

" be ‘regquired Fhey will be prepaxed and filed herein by the
piéintgff. '

. 12, :that tne defendant, United States of America should
be required to spécify to tﬁé Court in writing, within a
reasonable time,'all and several of its claims to the right to
impound, divert and/or use the waters of the said stream system
in New Mexico for any purpose.

13. That all claimants to the right to impound, divert
aﬁd/or use public waters of the said stream system in the State
of New Mexico will be made known to the Court by the Piaintiff
as soon as their names can be discovered, and the said claimants

"should thereafter be ordered joined as additional parties defendant
hérein.,

WHEREFORE, Plaintiff respectfully prays:

1. That this honorable Court appoint its master to take

evidence and make his report on all questions of fact and law,

S



which report shall determine all general and specific.issues
of fact Properly arising in this action, and make such findings

of fact and conclusions of -law as may appeaxr necessary and proper

: to him.

2.. That the Deiendants;.and each of them, be required to
abpear before the court and describe fully and in detail what
rights, if any, they claim to the use of ‘the water in the said
San Juan River étream System, and more specifically state:

a. When said water right was initiated.

b. If a water right for ifrigation is claimed,
the lands to which it is appurtenant.

C. Source of water.
4. Purpose for which it is used.

e. The amount of water necéssary for the beneficial
use for which it was appropriated.

£. éuch other matters as may be necessary to define
a particular right and its priority.

3. That the court determine and define the water rights of
each of the several defendants and enter its decree stating:
S a. The water rights adjudged each party.

b. The source, priority, amount, purpose, periods,
and place of use of each right.

€. " The specific tracts of land to which the water
right for irrigation is appurtenant.

d. Such other matters as may be necessafy to define
a particular right and its priority. |

-4. That the Court enter its order enjoining all illegal
use of surface and underground waters of the San Juan River
Stream System and where necessary require measuring devices at
points of diversion in this stream system.

5. That the Court name aéditional parties from time to
time as it appears necessary to determine and adjudicate all
the water rights of the San Juan River Stream Systém in New
Mexico. -

6. That the court enter such preliminary, interlocutory,
and final orders as are neces;af} to a firrl determination and

adjudication of all water rights of the San Juan River Stream

System in New Mexico, g::D !7 : /CS{Z
KT S PR T
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Special Ascizean: Arttoraey Senocai
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IN THE DISTRICT COURT OF THE ELEVENTH JUDICIAL DISTRICT

; ' IN AND FOR THE COUNTY OF SAN JUAN, STATE OF NEW MEXICO
STATE OF NEW MEXICO ex rel.

S. E. REYNOLDS, State Engineer,

Plaintiffs,

v. CASE NO, 75-184

i UNITED STATES OF AMERICA, et al.,

Defendants.

"o S N ot N Nt N N Nt N NS

SUPPLEMENTAL ANSWER

PR OSSP

The United States of America, defendant in this éction,
filed an answer in this proceeding on July 7, 1975, following

its removal to the United States District Court for the District

A,

of New Mexico. That answer was expressly limited to claims to
water riéhts in the San Juan River stream system wmade by the

: United States on its own behalf. The allegations of that answer
i are hereby incorporated herein.

On behalf of the Jicarilla Apacha, Ute Mountain Ute,.

and Navajo Tribes of Indians, the Unitad States asserts the

following additional defenses and claims:-

AFFIRMATIVE DEFENSE

This Court is without jurisdiction over the subject
matter of this action insofar as it relates to the water rights
of the three Indian tribes for whom the United States is Trustee.
The immunity from suit enjoyed by the United States and the

three Indiean tribes has not been waived by 43 U.S.C. 666 (the

Exhibit B
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"McCarran Amendment"”) with respect to water rights held in trust

for such tribes.

Should this action not be dismissed, the United States
asserts the following affirmative claims on behalf of the three
Indian tribes.

1. The Jicarilla Apache Reservation was established
by Executive Orders dated February 11, 1887,.Noveﬁber 11, 1907,
and January 28, 1908, Large portions of the lands reserved in
these Executive Orders for Indian use lie within the watershed
of the San Juan River streanm s&stem. When such lands were
withdrawn from the public domain sufficient water was reserved
from the San Juan River stream system, from both surface and
underground sources, to satisfy the.reasonable present and future
needs of the Indians residing on and utilizing such lands. The
priorities of the rights so reserved date From tﬁe'respective
Executive Orders reserving the lands for Indian use,

2. The Ute Mountain Ute Indian Reser&ation was cveated
by Act of Congress dated February 20, 1895, 28 Stat. 677. The
portion of the lands so reserved vhich lies within the State of
New Mexico is located entirely within the watershed of the San
Juan River stream system. When such lands-were withdrawn from
the péblic domain sufficient water was reserved from the
San Juan River stream system, from both surface and ‘underground

sources, to satisfy the reasonable present and future needs of



the Indians residing on and utllizing such lands; The priority
of the rights so reserved dates from the Act of Congress
reserving such lands for Tndian use, February 20, 1895,

3. Portions of the Navajo Indian Reservation lie
within the States of New Mexico, Arizona and Utah, The major
portion of the reservation in New Mexico was reserved by Treaty

between the Navajo Tribe and the United States of America,

" ratified June 1, 1868, 15 Stat, 667. Most of this original

reéervation érea in New Mexico iies within the watershed of the
San Juan River, These lands are a portion of the- territory
occupiéd and farmed by members of the Navajo Tribe since before
Spanish exploration of New Mexico.

When these lands were resefvgd by Treaty for tribal use
the Tribe retained the right to-use sufficient water from the
San Juan River stream system, from both surface and underground
sources, to zeet the reasonable présent and future needs of the
Indians residing thereon. The priority cf the Tribe's water
rights in connection with this porticn of thke reservation ig
imgemorial,

Additioral iands have been added to the MNavajo Reser-
vation within the Néw Mexico éortion of the San Juan River water-
shed by Executive Orders dated January 6, 1880 and April 24, 1886,
Certain lands outside the boundaries of the reservation as so
enlarged have been reserved for the use of individual Navajo

Indians and their families under the terms of the General Allot-



_

ment Achof 1887, 25 U.S.C. 334, the Act of July 4, 1884,
23 Stat. 96, extending the homestead laws to Indians, and the

following Executive Orders: November 9, 1907 (as amended by the

Executive Orders of January 28, 1908, December 30, 1908, and

January 16, 1911), May 24, 1911, February 10, 1913, May 6, 1913,
December 1, 1913, and January 15, 1917.
. When these.lands were reserved from the public domain
for Indian use by exec;tive order, allotment, or Indian home-
stead, sufficient water was reserved from the San Juan River
stream system, from both surface and underground sources, to
satisfy the reasomable present and future needs of thé_Indians’
residing on and utilizing such lands.

The United States also holds in trust for Névajo
Indians certain lands in the New Mexico portion of the San Juan
River dréinage which were acquired by purchase from private
owners. As to these lands the United States claims such rights
as may have been enjoyed by their prior owners,

By the terms of the Act of Jume 13, 1962, 76 Stat. 95,
43 U.,5.C. 615ii, et seq., th= 3ecretary of the Interlor was
authcrized to censtruct, cperste, and maintalin the Mavajo Indizn
Irrigation Project, located entirely -within the New Mexico
portion of the San Juan River drainage. The principal purpose
of the project is to provide irrigation water to approximately
110,630 acres of land, with an average annual diversion of
50&,000 acre feet. TIn addition to such other rights as the -

Navajo Tribe may enjoy, the United States claims the right, in
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connection with this project, to sufficient water to irrigate
the 110,630 acres of project lands, with an average annual

diversion not to exceed 508,000 acre feet of water, under the

"conditions specified in the Act. The priority of such right

is June 13, 1962.
- WHEREFORE, defendant prays:

1. For an order dismissing this action fmsofar as it
relates to the water rights of the Jicarilla Apache, Ute
Mountain Ute, and Navajo Tribes of Indians; .

2. Should this Court retain jurisdiction to detérmine
the water rights of the three India; tribes, for an order
declaring that the United States holds in trust for éach tribe
water rights sufficient to meet its present and future needs in
connection with the lands reserved for its benefit in the New
Mexico portion of the watershed of the San Juan River stream
s&stem and th&t the United States similarly holds in trust for
the benaficial owners of Indian allotments and homesteads
located outside the boundaries of theses reservations water
rights sufficient tc meet the Indians' present and future meeds
in connection with such lands, all with the priorities indicated
above;

3. For an order that the United-States also holds
in trust for the Navajo Tribe Qater rights with a'ﬁiiority of

June 13, 1962 sufficient for the requirements of the Navajo



UV E—aa.

Indian Irrigation Project, under the conditions specified in the
Act authorizing construction and operation of such project,
Respectfully submitted, .

VICTOR R, ORTEGA
United States Attorney

JAMES B. GRANT
Assistant United States Attormey

- i - g
/_ / c'uvé"" A _"/'-I»Lfr\ )
CHARLES N, ESTES
Attorney, Department of Justice
Washington, D.C. 20530

Attorneys for Defendant.



CERTIFICATE OF SERVICE

I hereby certify that a copy of the United States'
Supplementh Answer in this case was mailed this day to the
following counsel of record:

Paul L. Bloom, Esquire

Special Assistant Attorney General
_ State Engineer's Office

State Capitol

‘Santa Fe, New Mexico 87501

Richard N. Carpenter, Esquire
Bigbee, Byrd, Carpenter & Crout
Bolum Building

Post Office Box 669

Santa Fe, New Mexico 87501

J. A. Palmer, Esquire

Paluwer & Frost

200 North Allen

Farmington, New Mexico 87401

Dwight D. Arthur, Esquire
City Attorney

Post Office Box 900
Farmington, New Mexico 87401

Joseph F. Burns, Esquire
109 South Mesa Yerde Avenus
Aztec, New Mexico 37401

/
CHARLES N, EZTE
Attorney, Depar
Washingten, D.C

v
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ment of Justice
.. 20530

Dated: January 8, 1976
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STATE OF NEW MEXICO | COUNEWLW

CLERK
IN THE DISTRICT COURT
STATE OF NEW MEXICO on the
relation of §. E. REYNOLDS,
State Engineer,
Plaintiff,
Vs, No. 75-184

UNITED STATES OF AMERICA,
et al, !

Defendants,

ORDER

This matter came before the Court upon the report and
recommendagions of the S#ecial Master, Irwin S. Moise and the
various objections filgd herein, and the Court having considered
the report and the briefs filed and being otherwise fully
advised in the premises finds the report and recommendatjons
of the Special Master should be adopted.

IT 15 THEREFORE ORDERED:

1. That the Navajo, Ute Mountain Ute and Jicarilla Apachef
tribes are hereby granted leave to intervene as parties
defendant; . ' )

2. That the respective answers and motions to dismiss
of the tribes be filed as their responsive pleadings:;

3. That the motions to dismiss are hereby denied.

Dated this 14th day of December, 1977.

JAMES W. MUSGROVE
District Judde

Exhibit
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DISTRICT COURT

TN THE DISTRICT COURT OF THE ELEVENTH JUDICI&SN RLSWRIAR vy, 1

RS Niies TR

Vel 3
IN AND FOR THE COUNTY OF SAN JUh§ #LLLoi 3} il

STATE OF NEW MEXICO on Lhe
relation of S. E. REYNOLDS,
State Engincer,

Plaintiff, NO. 75-184
v.

UNITED STATES OF AMERICA,
et al., -

Defendants.

N Nt Nl Nt Nl "l el N " S Nt Nt N

MO’_I‘ION FOR LEAVE TO INTERVENE, FILE ANSWER AND DISMISS
Proposed Intervening Defendant, the NAVAJO NATION (also
known as the Navajo Tribe of Indians), by and through ité under-
signed attorneys, and for the reasons set forth in the attached

Memorandum hereby moves this Court as follows:

A. Pursuant to Rule 24(a) of the New liexico Rules
£ Civil Procedure for leave to intervene as a party defendant
in this action since the Navajo Nation claims an interest relatine

to the.property which is the subject of the action and is so

situated that the disposition of the action may as a practical
matter impair of impede its ability to protect that interest
and its interest is not adequately represented by any of the
existing parties.

B. Pursuant to Rule 24(c) of the New Mexico Rules of
Civil Procedure ({and Rule 15(a) of the New Mexico Rules of Civil

Frocedure, if the Court deems that Rule applicable) for leave Eo

file the attached “ANSWER OF INTERVENING DEFENDANT, THE NAVAJO
NATION."

C. Pursuant to Rules 12(b) ; 19(a) and (b) of the
tew Mexico Rules of Civil Procedure for an Oxder dismissiﬁg

the complaint herein on the following grounds:

Exhibit D
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(1) This Court lacks jurisdiction to adjudicate
the woter r}ghts of the NAVAJO NATIOMN, in view of the sovereign
immunity of the NAVAJO NATION, éhe provisions of Section 2 of
New lexico's Enabling Act, 36 Stat. 557, 5584559, and Article
XXI, Section 2 of the New Mexico Constitution.

Because of the nature and extent of the water
rights of the NAVAJO NATION, as set forth in the ANSWER OF
INTERVENING DEFENDANT, THE NAVAJO NATION, the NAVAJO NATION is
an entity in whose absence complete relief cannot be accorded
those already parties and since it claims an interest relating
to the subject matter of the action and is so s;tuatod that
the disposition of the action in its absence may as a practicgl
matter impair or impede its ability to protect that interest,
the action should be dismissed, the NAVAJO NATION being in-

dispensable; and or

(2) Plalntlffs have failed to follow the appllcabl

state law regarding stream adjudications, §§ 75- ‘ EE seq.
N.M.S.A. (1953); and/or

(3) Even if an adjudication of water rights were
perm1551ble under appllcable law, the lnablllty of this Court
wi the State of New Hex1co to effectuate the decree makes the

entry of a decree a brutum fulmen, and as a matter of sound

jud1c1al dlscretlon, the action should not proceed
DATED: June 20, 1977 Respectfully submitted,

Walter L. Wolf, Jr.
SCHUELKE, WOLF & RICH

P. O. Drawer 68

Gallup, New Mexico 87301

'VLASSIS, RUZOW & CROWDER
1545 West Thomas Road
Phoenix, iz 85p15

By

Attorneys for Proposed
Intervening Defendant,
The Navajo Nation
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IN THE DISTRICYT COURT OF THE ELEVENTH JUDICIAL Y54 LICT.(C‘DUH.

SAN SUAH COUNTY, N.
IN AND FOR TIUE COUNTY OF SAN JUAN - US“] ) SJ o '; i

STATE OF NEW MENICO on the
relation of §. E. REYNOLDS,
State Engineer,

Plaintiff, NO. 75-184 CLERK
V.

UNITED STATES OF AMERICA,
et al., .

Defendants.

MELIOR}\NDUM IN SUPPORT OF MOTION ‘I‘O INTERVFNL, PILE ANSWER
AND DISMISS

A. The Navajo Nation Should Bé Permitted to Intervene.

It is not expected that any party will oppose ‘the
Moticn to Intervene, accordingly, the Navajo Nation will be
brief on this point.

The Complaint herein, and specifically.parqgraphs 7,
8 and 10 make it clear that Plaintiffs segks to adjudicate
the water rights of the Navajo Nation in this proceediﬁg.

Since Plaintiffs have not movea to join the Navajo
Nation as a'party, it must be assumed that Plaintiffs looked
to some Pthef party to represent the inte;ests of the Navajo
Nation. Since the private parties to this litigation could
hardly represent the interests of the Navajo Nation, the only
two possibilities would be the United Statés or the State of
New Mexico.

In its illemorandum in Support of Motion to Disniss,
filed on August 20, 1976 the attornay for the United States
wrote:

"the United States has determined that it
cannot fully represent the interests of the three rIndian -

tribes whose water rights the state seeks to determine
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in this litigation.” At 1.
"the United States as trustee cannot adequately represent
their [the tbrec Indian tribes] interests.” At 10.

An undated Memorandum in Support of Motion for Enlarge-
ment of Time apparcntly filed by the United States in April,
1977, makes the point explicit:

"The Federal Government adv15ed the Tribes to
intervene in the litigation on their own behalf. Thus
for the record, it is the position of the United States
that it will not object to such intervention.* At 2.

Thus, the United States has taken the position that

it cannot represent the interests of the Navajo Wation and it

"has formally informed the Court (as it has pfivately informed

the Navajo Nation) that the tribes shbuld iﬁtervene.
| Former counsel for Plaintiffs has also indicated
that scparate representation of Indian interests is appropriate,
See Hemorandum in Support of the Plaintiff and Certais: iv.-fen-
dants, etc. dated October 5, 1977 at 16-23.
In fact, given the decision of the Court of Appeals

for the 10th Circuit in State of New Mexico v. Aamodt, 537 F.2d

1102 (1976), cert. deniea, - , 97 S.Ct. 1157 (1977

it couldlhardly do otherwise.

In Aamodt there weré three ‘basic quesfions: The
right of Pueblos to appear through.their o@n counsel- the duty,
1f any, of the State of New Mexlco to avoiad taklng sides in the

lltlgatlon {that lS, act as parens patriae); and the basis for

the water rights of the Pueblos.
In dealing with the first issué, the Court wrote:
“Government counsel are-competent and able but
they concede that a conflict of interest cxists between
the proprietary interests of the United States and .of

the Pueblos. 1In such a situation, adequate representation
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of both interests by the same counsel is impossible.
The Pueblos had a right under Rule 24(a) to intexvenc
and the denial o that right is appcalabic." 537
F.24 at 1106.
‘ On the parens patriae issue, the Court held that under
the Mew Mexico stream adjudication statutes §§ 75-4-4 —-

75—4-§ N.M.S.A. (1953), the state does not act parens patriae.

537 F.2d at 1107.

Rule 25(a) of the New Mexico Rules of Civil Procedure
reads exactly like Rule 24(a) of the Federal Rules of Civil
Procedure except that the New Mexico Rule leaves out the words
"of the United States" after the words "when a statute".
Similarly, in this action, like Aamodt, the State appears pur-
portedly pursuant to §§ 75-4-4 -- 75-4-8 ﬁ.M.S.A. (1953) .

Thus, under the ruling in Aamodt, since the Navéjo
Nation cannot look to any existing party to protect its in-
terests, it has a right to intervene.

B. The Navajo Nation Should be Permitted to File its

"Ansver of Intervening Defendant, the Navajo Nation."

Similarly, it is not expected that any op9051t10n will
arise to the motion for leave to file the "ANSWER OF IN“ERVENING
DEFLNDANT, THE NAVAJO NATION." .

While the United States has filed a Supplemental
answer dated January 8, 1976, given the hnited States' sub-
sequent admissionlof its conflict of interest;, it hardly seéms
appropriate to ask that the Navajo RNation be bound by the flllng
of a party which has admitted that a conflict of interest
existed -- ang presumably existed at the time the Supplemental
Ansver was filed.

Three additional cdnsiderations militate in favor of
permitting the Navajo Nation's Answer to be filed:

First, Rule 24(c) of the New ifexico Rules of Civil

—.3 -
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Procedure states that:

"The motion [for intervention) shall.state the
grounds thercfor and shall he accowpanied by a pleading
setting forth the claim or defense for wuich intervention
is sought."

The MNavajo Nation's Answer is thal pleading required

by Rule 24(c).

Second, to the extent that the Navajo Wation's Answer
is looked upon as an awmendment to the Answer previously filed
by the United States, Rule 15(a) of the New Mexico Rules of
Civil Procedure specifically provides that "leave [to amend)
shall ke freely given when justice so reguires." Under the
circumstances, it is‘respectfully submitted that no party
would be dam;ged and justice does so require.

Third, both the Special Master and the Court (in its
‘Order dated March 22, 1977) have indicated that a more detai}ed
statement'of Indian claims is needed. .It is submitted that
the Wavajo Nation Answer provides more detail than the Supple-
mental Answer previously filed hy thg United States and will

thus serve to advance this action..

C. The Action Should be Dismissed, or in the: Alter-

native the Court Should Not Adjudicate the Interests of the

Navajo Nation.

Rather than burden the record by setting out at
length the previous arguments advanced in this litigation in

support of dismissing Indian claims from this action, the

——— ———

muation-asks--that-—i-t;—be—pemittecl_m,ado t by reference

all the motions and memoranda ana argumentu prev10usly filed

and made hx the Unchd States on this point.

o i e e

R P

In addition to those arguments earlier advanced by the
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United States with vospect to dismissing the adjudication of
Navi:jo wvater rights from this action, three altcrnate grounds

for dismissal should be considered:

1. The Decision of the' New Mexico Supreme Court in

Chino v. Chino, N.M. , 561 P.2d 476 (1977) Precludes

a Determination of Mavajo Water Rights.

Chino involved the applicability of New Mecxico law
to fee land located within the Mescalero Apache Indian Reserva-
tion. That water rights are considered property rights and

thus fall within the Chino holding is clear from Coloracdo River

Conservation District v. United States, 424 U.S. 800,. 819 (1976)

(holding that Federal water rights includiﬁg Indian water rights
may be adjudicated in State courts) where the court observed
that:

"[Wle have recognized that actions séeking the alloca-
tion of water essentially involve the disposition of proper-
ty - . ."

Thus, when we are talking about water rights adjudi-
cations, we are talking about adjudicating property rights(
rights akin to real property. The Navajo water rights are lo-
cated within the Navajo Nation and thus any adjudication of
those righ;s is seeking to adjudicate rights of the Navajo Nation
Qithin the Navajo Nation. '

The New Mexico Supremé Cburt, just three months ago,
wgote in Chino that:

"An action for forcible entry and detainer deals

directly with the question of occupaﬁcy-and ownership

of land. When land lies within a reservation, enforce-
ment of the owner's rights to such.property by the state
court would infringe upon the governmental powers of the
tribe, whether those owners are Indians or non-Indiaps.
Civil jurisdiction of lands within the resecrvation remains

with the tribe.”
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-"For a state to move into arcas where Indién
law and procedure have not achieved the degrec of
certainty of state law and'procedure would deny the
Indians the opportunity of developing their own
system." 561 P.2d at 479.
On Marxch 17, 1977, the Secretary of the Interior
published notice of intent to issue a new part 260 of Title
25 of the Code of Federal Regulations. (42 F.R. 14885-14837)
This new part would provide for the establishment of water
codes by Indian Tribes to regulate their use of reserved
water. While it is arguable that no federal sanction is neces-
sary for an Indian Tribe to regulate water use within its lands,
the action by the Department of the Interior shows a clear
statement of federal policy to provide "the Indlans the oppor-
tunlty of developing their own system" recognized and approveq

in Chino.

Nor does Chino stand alone. In Eastern Mavajo

Industries, Inc. v. Bureau of Revenue, 89 N.M. 369, 552 P.2d

805 (Court of Appeals 1976), cert. denied, 45 U.S.L.ﬁ.‘3667
(#76-576, April 5, 1977), the Court of Appeals struck down the
attenpt of the Bureau of Revenue to tax a coxporatlon 51%
Navajo owned on its gross receipts from constructlon act1v1tv.
on the Navajo Reservation. Finding the tax to be an interferencc
with Indian self-government, the Court of Appe;ls'held it im-
proper. 552 P.2d at- 810.

Both Chino and Eastern Navajo Industries rely in

part on McClanahan v. State Tax Commission of Arizona, 411 U.S.

164 (1973). McClanahan invalidated an Arizona State Income Tax
levied on a NWavajo residing on the Navajo Reservation and de-
riving her income from on-Reservation sources. The Supreme

Court in McClanahan relied heavily on the Arizona Enabling Act
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vhich is identical on the question of jurisdiction to the Mow

Mexico ¥nabling Act. 411 U.s. 175-176.

and McClanahan is E&l}iﬂgg_z;_kgg, 358 U.S. 217 {(1959). 1In
that case, the Supreme Court held that the State Courts of
Arizona had no subject matter jurisdiction o&er an action
involving a Navajo which arose within the Havajo Rescrvation.
Mr. Justice‘Black, in writing for the Court said:

"There can be no doubt that to allow the exercise
of state jurisdiction here would undermine the authority
of the tribal courts over Reservation affairs and hence
wbuld infringe on the right of the Indians to govern

themselves." 358 U.S. at 223.

The progress to Chino is clear. Williams v. Lee

barred state action that infringed on Indian self-government
and looked at a Court system being developed at that time by
the Department of the Interior as needing protection. 358 U.s.
at 222. o

McClanahan looked at the disclaimer clause in the

Enabling Act. Eastern Navajo Industriés recogpized that taxa-
tion amount§ to infringement, and finally, in EEEEQ the New
Mexico Sgpreme.Court recognized that property within Indian re-
servatioﬁs is not to be subject to state courts, even when the
Indian Tribe lacks a comparable procedure.

State_ex rel Reynolds v. Lewis, 88 N.M. 636, 545 p.2d

1014 (1376) cannot withstand the impact of Chino when considered
together with the action of the Secretary of the Interior to
provide for Indian requlation of Indian water rights.

2. The Action Should Be Dismissed Because Plaintiffs

Have Failed to Comply with Applicable State Law.

Paragraph 2 of the Complaint alleges that this:actioﬁ
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is being brought pursuant to §§ 75-4-4 —- 75-4-8 N.M.S.A. (1953f.
Scction 75-4-4 N.M.S.A. (1953} provides:

"Upon the completion of the hydrographic survey

of any stream system, the state engineer shall deliver
a copy . .- . to the attorney general of £he state who
shall, at the request of the state engineer, enter suit
on behalf of the state for the determination of all
rights éo the use of such water . . ." (Emphasis added)
Paragraph 11 of the Complaint_concedes that no hydro-
graphic survey affecting the Navajo Nation has been completed,
yet Plaintiffs want to adjudicate the.watqr rights of the
Navajo Nation. '
While it is true.that the leading case interpreting
the New Mexico water adjudication process has approved .a

two-stage approach (See State v. Sharp, 66 N.M. 192,344 pP.24

943 (1959)), the assumption in State v. Sharp was that the state
would proceed case-by-case in a stream system with an eventual
overall hearing at which all parties would participate. 344

P.2d at 945.

In State v. Sharp, the State Engineer had completed
several surveys of Mr. Sharp's lands. (344 P.2d.at'946) fhis
is not the case here. Plaintiffs wish to proceed to determiﬂe J
Navajo rights before any survey of Navajo‘lénds has buen made.

Moreover, the New Mexico stream adjudiéation pfo—
cedure looks to the state to make the initial determination,
éﬁd not the claimant. In this case, the Plaintiffs have
turned things around and afe demanding that the United States
(and now presumably the Indian Tribes) set fo?th its claims.
This action was not hrought by the United States of the Navajo
_Tribe. .

. It is submitted that the State of New Mexico having

brought this action, under the statutory water adjudication
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procedure, it must comply with that procedure. Having failed

to do so, it has no right to ask the defendunts to do its

3. The Action Should be Dismissed, Because Mo Court

Should Enter a Decrec it Cannot nforce.

In the Tewis case, the lew Mexico Supreme Court was
troubled by the question of how it could enforce a dcqree
against an Indian Tribe:

"The temporary restraining orde?s which were entered

by the courf below are not before us. The trial court

did not rule uéon the government's ﬁotion to rescind them,
but granted the greater alternative relief sought by the
government in dismissing the case. The propriety of their
issuvance is neither briefed nor argued here. Wﬁethcr

the State will seek to reassert or reins£ate these orders

we do not know. Such a course seems somewhat unlikelx,

since the State FEngineer and. Pecos Vallgy have said in their

reply brief:

. We have not asked the trial.court to declare that
either the United States or the Mescalero Apache Tribe
is subject to the jurisdiction of the New Mexico StLate
'Enginéer in respect to the diversion and use of the
surface or underground waters of the Rio Hondo Stream
System.

In any case we do not wish to be understood by any-
thing we have said to infer that such orders were properly
entered.” 545 P.2d at 1018 (Fmphasis supplied)

While a decree in a water rights adjudication is not

the Same as an injunction, given the prayer for relief in the
Complaint, it is appropriate to bricfly exgmine the question of._

enforceability.

As stated in 42 Am.Jur.2d, Injunctions § 37:
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"BEquity has always regarded the problem of cnforcing
its judgment or decrec as an important factor in determin-
ing wﬁether injunctive relief is appropriate. Suv:h relief
may be denied where, althdugh it is otherwise appropriate,
there are inherent difficulties in framing or enforcing
an effective order. [Footnote omitted) Byguity will
not grant an injunction which would require the defendant
to do something impossible, [footnote omitted] nor will
it attempt to grant injunctive relief which would be
inefficient or of no benefit to the persoﬁ seeking it."

It is hardly overstating the matter to note that the

Decree will require an immense amount of court supervigion,
something which courts of equity are.loath to do. As ndted

in Comment: Developments in the Law: Injunctions, 78 larv.L.

Rev. 994, 1012 (1965);
"The rule that a 'court of equity' will not
issue an unenforceable decree of injunction’ [footnote
omitted] comprehends two reasons for denying injunc-
‘tive relief: that the coﬁrt cannot discover violations
of its decree, and that it doés not have the means to
punish disobedience once.discovered." .

In writing for the court in Glles V. Harr:s, 189 uU.s.

475 (1903), Mr. Justice Holmes observed:
"In determining whether a court of equlty can

take Jurlsdlctlon, one of the first questions is what

it can do to enforce any order it may make." 189

U.S. at 487.
Consequently, the court refused an injunétion directed at the
voter registration of the State of Alabama then in effect.
While the particular question at issue is that case has since
been remedied by other means, the basiq.premise of enforce-

ability of a decree as a justification or lack of justification

-10-~
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for the issuance of a decrce still remains very much viable.
A more recent case involving an injunction sought to require
Ford ﬁotor Company to supply its dealers with automobiles ready
for radio installation but lacking Ford—made-radios,.providcd

a4 court with an opportunity to deal once again with the problem

. of enforceability of its order and whether or not the problen

of enforceability would go to the question of whether or not an

injunction should be issued. The case, Automatic Radio lifg. Co.

v. Ford Motor Cb., 272 F.Supp. 744 (D. Mass. 1967), aff'qd,

390 F.2d 113 (lst Cir. 1968), cert. denied, 3§1 U.S5. 914 (1968),
involved, to quote the court, the problem that:

‘"supervision of the defendant's compliance might

present untold difficulties, considering the

number of Ford dealers, approximately 7,200,

and the many options involved in ordering a new

car and accessories. Difficulty of enforcement

may itself constitute a sufficient reason for

denying injunctive relief." 274 F.Supp. at 749.

Consequently, the court refused the injunction
sought and this refusal was sustained by the Court of Appeals
for the First Circuit.

o Given the serious doubts of the‘New Mexico Supreme

Court and the State Engineer that.a decree rendered by a
state court can be enfprced, does it make sense to spend years
in seak{pg such a decree? The Navajo Naﬁion respectfully sub-

mits that such a decree would be a brutum fulmen and this

Court should not seek to determine Navajo rights in this

action.

D. Conclusion.

For all the foregoing reasons, the Navajo Nation
asks (1) that it be permitted to intervene in this action;

(2) that it be permitted to file its Answer and (3) that the

-11-
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action he dismissed, at least insofar as it sccks to adjudicate

&

Navajo rights.

DATED: |

June 20,

1977

¢

kcspectfully submitted,

Walter L. Wolf, Jr.
SCHUELKE, WOLF & RICH

P. 0. Drawer 63

Gallup, New Mexico 87301

VLASSIS, RUZOW & CROWDER
1545 West Thomas Road -

Phoenix,a 8 5414

<7

Mfge P ZVUlassis

By

Attorneys for Proposed
Intervening. Defendant,
The Wavajo Nation

-12-
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. STATE OF NEW MEXICO on the

'.' : ‘ Vi i)..fl.l..Ll__J )
A JH2zaEyy

. Qd_C;mf}I;J/
IN T”E DISTRICT COURT OF THE ELEVENTH JEE;CIRQ?DISTB{CT

D PR .‘JQ’

IN AND FOR TNF COUNTY OF SAN JUAN o~

’
relation of S. E. REYNOLDS,
State Enginecer,
Plaintiff, NO. 75~-184

Ve

UNITED STATES OF AHERICA,
et al.,

Defendants.

e Nt Mt Vo s St St ot i Wt i e Wt

ANSWER OF INTERVENING DEFENDANT, THE NAVAJO NATIONI
I. Answer-to Plaintiff's Complaint.

1. Intervening defendant is without information

sufficient to form a belief as to the truth of the allegations

,contained in paragraph 1.

2. Paragraph 2 states conclusions of law to which
intervening defendant is not requxred to respond. ’

3. In response to the allegations of paragraph 3,'
intervening defendant admits that it is a 9laimant of.the
right to impound, divert and/or use waters of the San Juan
River Stream System in the State of New Mexico (as well as the
states of Utah and Ar1zona) Intervening defendant 1s,without '
information suffitient to form a belief as to Qhether all othex

defendants (or which of them) are claimants to said water.

‘Further, the allegation that said waters are "public waters™

states a conclusion of law to which intervening defendant ls .
not required to respond. ’ :

4. -In response to the allegations of paragr;ph 4,
intervening defendant denies that this suit is a valid statutory '
adjudication, but alleges that p1a1ntiffs have failed Lo adhere
to the provisjons of the statute under which this suxt is

purportedly_brought. . -
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5., In response to the allegations of paragraph S,
intexrvening defendant admits that the San Juan River Sysiem
within the State of New Mexico lies principally in SAS:Juan
County, New Mexico; denies information sufficient to form a
belief as to the principal location of uses of éhe waters of
the Sam Jvan River System; and asserts that the remaining alle-
gations of this paragraph state conclusiens: of law to which -
intervening defendant is not reguired to respond.

6. In response to the allegations of paragraph 6.
intervening defeﬁdant admits that its claims for késerved_yﬁtei
zighté in and to thebsurface and ground waters of theléan Juan
River System in New Mexico have never been jud;cially determined,
but is without’ 1nformatxon sufficient. to form a belzef as to wheth
any other water rights claimed by intervening defendant or any
other party have ever been finally cetermined in aﬁy court.

7. In response to the allegations of paragraph 7,

intervening defendant admits that the United States, for and on

e R T

itself claim the right to use, impound and/or divext substqntlal
suxface and ground waters of the San Juan Rivex Stream system
_under the' Constitution and laws of the United States and this
state. Except as revealed by the Answer ‘and Supplemental Answer
and Statement of Federal Non-Indian Claims filed by the Unite&
.States, intervening defendant is without information sufficiené
to form a belief as to the claims of the United States, the
Jicarilla Apache Tribe of Indians and the Ute Mountain Tribe
of Indians. '

8. Interve&ing defendant is not required to respond

to parggraphs 8, S and 10 as they merely state conclusions of

law.

9. In response to the allegations of paragraph 11,

intetvenzng defendant is without information snificient to form

-2-
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a‘belief as -to the truth of the alleyations. .
10.- Intervening defendant is not required to respond
to paragraphs 12 and 13 as they ‘merely state conclusions of law.

I1. Affirmative Defenses.

1. ‘ The complaint fails to state s claim against -
intervening defendant upon which relief can be granted.

. 2. In view of the sovereign immunity of the interven-
ing defendant, the provisions of Section 2 of New Mexico's
Eqabling.@ct (36 Stat. 557, 558-559) and Article XXI, Section
2'of the New Mexico Conétitution, this Court is without juris-
diction to adjudicate intervening defendant‘s rights in thia

3. Bécause of the extent of intervening defendant's
riggts, it' is an entity in whose absence complete relief ‘cannot
be ac;orded tho se already parties and since it claims an interest
relating to the subject matter of the action and 'is so situated
that the disposition of the action in its absence may as a
practical matter impair or impede its ability to protect that
interest, the action should be dismissed, intevening defendant )
being indispensable. e

4. Plaintiffs have failed to follow the applicahle
state 1aw1regardxng stream adjudications, '§§ 75- 4-4, et seq.,
N.M.S.A. (1953) and in paxt1cular § 75-4-4, in that, as admitted
in paragraph 11 of the complaint, the hydrographic survey of the
stream system 1; not complete, and, in fact upon information-
and pelief with respect to intervening defendant's lands, has
not even been begun. Consequently, the condition pPrecedent
of § 75~4-4 has not been met,

; 5. " Even if this Court were to adjudicate the water
rights of intervening defendant, the inability of this COurt tc
effectuate any decree makes the entry of a decree a btutum fulmen;

consequently, as a matter of sound judicial disczetion, the action

" —————— b et oo
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should be 'dismissed insofar as it seekslto odjudicate intervening
defendant's rights.

IIX. Affirmative Claims.

Should this action not be dismissed, or not be dis-
missed as to intervening defendant, the Navajo Nation asscrts
the following claims on its own behalf:

X. The lands of the Navajo Nation 1n Hew Mexico
have never been fully and finally determined.

2. Whatever the final determination of the extent
of the lands of the'Navajo Nation in New Mexico is, it will in
all likelihood consist of only a sﬂall part of the historical
homeland of the Wavajo people in New Mexico, lands occupied
for hundre§s of years Eefore any Furopeaq explorat}on,'let
alone European 'settlement and use. :

“3. While the rights of the Navajo Nation to lands

in New Mexico have not yet been finally determined,; Navajo

Bation lands in New Mexi¢o include those lands resexved by

‘the Treaty of 1868, 15.Stat. 667, those lands covered by

various Executive Orders and lané withdrawals, including the
Executiv? orders of January 6, iBSO, april 24, 1886, ﬁ&vembér
9, 1907, aanu;ry 28, 1908, December 30, 1908, January 16, 1911,
May 24, 1911, Fe?iuary 17, 1912, Februarj }0. 1913, May 6,
1913, December 1, 1913, and Januazy‘lé 1917. Navajo Nation
lands also include those set forth in the Act of Harch 3, 1925,
4% Stat. 1114, 1115, Act of June 20, 1950, 64 Sta@. 248! Act
of August 9, 1955 as amended July 11, 1956, 69 Stat. 555, 556,
70 Stat. 522, Act of April 9, 1960, 74 Stat. 40, 41, Act of
June 13, 1962, 76 Stat. 96, 43 U.S.C.A. §5 615 ii et seg.

as amended by the Act of September 25, 1970, B4 Stat. 867,

43 vu.s.C. A. §§ 615 Xk et seg., and in partxculaz 43 U.S.C.A.

S Glskk, thc Act of February 14,.1968, 82 Stat. 15, and the, .
Act of October 17 v 1975, ‘89 Stat 577, 25 V.S.C.A. Ss 459 et Beq.,

H

-
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and in particular 25 U.S.C.A. § 459a.

‘Because the boundaries of the Navajo Nation in New
Mexico are not defined, there may be other releyant'laws,
Executive Orders and Secretarial withdrawalé which muﬁt be

interpreted.
4. With xcspect to the Navajo Nation lands in New °

" Mexico witﬁin the boundaries of the San Juan River System, the

Navajo Nation claims the right to use, divert, impound forx any
and all purposes sufficient ground and surface vater to satisfy
the present and fﬁtuxe needs of the Navajo people for irrigation.
domestic, industrial, aesthetic, xecreational.and streamflow
purposes. '

. 5. Since these lands have been the traditional home-

land for the Navajb people, a priority of "time immemorial™

-is claimed for a11 such water rights.

6. The Navajo Nation, pursuant to the provisions of
the Act of June 13, 1962, 76 Stat. 96, 43 U.S.C.}. §§ 615ii,
et seq. as amended, claims the right to divert 508,000 acre-
feet per year pursuant to the terms of the Act, with a p:zority
date of June 17, 1955, the date the Notice of Intention was
£filed with the New Mexico State Engineer. This claim is separate
and dist;nct and in addztxon to the other claims of the Navajo )
Ration. ' i ) 5

7. The Navéjo Nation'has purchased various lands -
witpin the San Juan River watex system with both appurténant
and other watef.rights arising under state law. Accoxdingly, ¥
the Navajo Nation claims the right to use, divert and impound
.said waters pursuant to the laws of the State of New Mexico;
excepting only such laws as require filing or recording of

such rights.
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WHEREFORE, Intervening Defendant prays:

1. Forx an Order dismissing this Action, at least
insofar as it seeks to adjudicate interécning defenéant's
rights. )

2. Should this Court retain jurisdiction to determine
intervening defendant's rights, for an Order requiring Pléin-
tif%s to complete the hydrographic survey of intervening )

défendant's xights before intervening defendant is required to

take furthex action in this proceeding.

3. Should this Court retain jurisdiction to determine
intervening defendant's rights, for an Order declaring that
the' United States helds in trust forlzntervenxng defendant water

rights sufficient to meet the present and future needs of the

‘Navajo people for irrigation, domestic, industrial, aesthetic,

recreational and streamflow maintenance purposes, said water
rights to be derived from the surface and ground ;aters'of'the
San Juan River Stream System and with a priority of “"time
immemorial®. . ’

4. For an Order that the United States- also holds
in trust for intervening defendant the right to divert 508, 000
acze-feet annually to fulfill the purposes of the Act of June 13,
1962, with a priority of June 17, 1955. ' .

5.  For an Order that intervening defendant holds
such water rights arising under state law as may appear from
further proceedings in this action. ) I

I 6. TFor such other oxders as to the Court seem just’

and proper in the circumstances.

L 1







